ABATEMENT. ° 


1, Where the fact of the plairtiff’s non-residence does not appear on the proceed. 
ings ina suit by attachment, ifthe defendant would avail himself of it to 
show their defectjveness, he must pleadit in abatement. Calhoun y. Coz. 
zens. 2], 

2. An executor or administrator may report an estate insolvent when the person. 
al property is insufficient to pay all the debts; and the effect of such repre- 
sentation, duly certified from the county court, will be to abate all suits then 
pending. Wood v. McCann and Witherspoon, adm’rs. 61. 

3. A variance between the writ and declaration can not be reached by general 
demurrer, but must be brought to the view of the court by plea in abate. 
ment. Curry & Co. vy. Paine, adm’r, &c. 154, 

4. The resignation of an executor or administrator, will not abate a suit then 
pending. Ifthere be more than one, the suit will proceed in the name of, or 
against those remaining; if he is the sole representative of the estate, the suit 
will be revived in the name of his successor. Elliott, adm’x.v. Eslava. 568. 

5. Where a judgment is rendered by a justice of the peace for a sum exceeding 
fifty dollars, which is removed by appeal toa higher tribunal, the appellate 
court should not, on motion, vacate the judgment, but the correct practice 
under the act of 1819, is to put the defendant to plead the want of jurisdic- 
tion inabatement. Bentley et al. v. Wright. 607. 

6. Where suit is instituted by the plaintiff in a mistaken name, and the right 
name is carried into the declaration, with an averment that the defendant 
was served with process issued in the mistaken name, the variance between 
the writ and declaration can be pleaded in abatement, and the defect is not 
cured by the declaration. Beene v. The Cahawba and Marion Rail Road 
Company. 661. 

7. Where a writ issues otherwise than prescribed by law, it must be abated on 
the plea of the defendant. Adamson v. Parker, et al. 727. 

See Pleading, 30. 


ACCORD AND SATISFACTION. 
See Chancery, 19. 
ACCOUNT. 
See Statute of Limitations, 5. 
ACTION. 


1, Where L owned five slaves and W owned three vthers, and it was agreed be. 
tween them to work them on a plantation, for the joint benefit of L and W; 
and afterwards a contract was made by L, with the defendant, for services 
to be performed by the whole number of slaves ; L & W may join in an ac. 
tion for the breach of this contract, notwithstanding the defendant was ig- 











772 INDEX. 
ACTION—continuep. 


norant of any interest of W in the contract. McCord vy. Love and Wil. 
liams. 107. 

2. A party who has paid money, or delivered goods, upon a contract that is re. 
scinded, may recover the money in action, for money had and received, may 
maintainjtrover for his goods, or waive the tort, and bring an action for goods 
sold and delivered. Pharr & Beck y. Bachelor. 237. 

3. The suing out the writ isthe commencement of the action. Cox v. Coop- 
er. 256. 

4. A note, payable to J. E. or bearer, made previously to the enactment of the 
statute of 1837—Meek’s Supplement 108—improperly sued in the name of 
one who holds it by delivery without any indorsement from J. E. the payee. 
Sprow], et al. v. Simpkins. 515. 

5. A bond to a number of obligees, conditioned to pay several and distinct judg- 
ments in favor of cach, must be sued in the name of all the obligees, or the 
survivors of them, upon the principle, that they in whom the legal interest 
is vested, must join in an action at law. Gayle, et al. v. Martin, et al. 593 

See Statute of Limitations, 6. 

ACTION, QUI TAM. 

See criminal Cases and Proceedings tn, 5. 

ADMIRALTY PROCEEDINGS. 

1. The intervention of a claimant of a vessel libelled, and his entering into stip- 
ulation to pay and satisfy the decree, will render it unnecessary to make 
monition, so far as the claimant is concerned; and the libel will not be dis- 
missed for the failure to do so, although the order of seizure, directs mo- 
nition to be maue generally. Williamson v. Brooks, claimant of the Robert 
Morris. 32. 

2. A boat being libelled and seized, subsequent to the decree of condemnation 
and order of sale, a third person interposed as claimant, and executed a 
bond for the prosecution of a writ of error.—Held, that the bond had no 
other effect than to arrest proceedings until the judgment of the appellate 
court was rendered, and upon the affirmance of the decree, it was competent 
to execute the order of sale. ‘This being the case, a bond subsequently 
executed to the libellants, in consideration of relinquishing their lien, condi- 
tioned to pay the judgments in their favor, should they not be reversed, is 
good as a common law obligation. Gayle, et al. v. Martin, etal. 593. 

AD QUOD DAMNUM, WRIT OF. 


1, In proceeding by writ of ad quod damnum, to establish a mill, its location 
should be ascertained, either by the inquest or the judgment of the court, 
with sufficient certainty of description to enable a surveyor to find the place 
designated. Nothing can be claimed undera grant to build a mill in section 
number seven, in township nineteen, of range twenty-five ; as the location is 
net sufficiently definite. Macon and Stephens v. Owen. 116. 

2. Where a writ of ad quod damnum was sued out on the seventh of Septem. 
ber, 1836, returnable to the next term of the Orphans’ Court, (which holds 
its session monthly) and no proceedings are had on it until the next Febru- 
ary, itis considered as abandoned, and a grant te build a mill, afterwards 
made on this writ, will not over-reach a grant made to another, who sued 
out this writ in December, 1836, and prosecuted it without delay, so as to 
obtain a judgment in January, 1837. bid. 

AMENDMENT. 


1. Where an attachment is sued out as auxilliary to a suit commenced in the 
ordinary mode, a mistake in the writ of attachment, of the time when the 
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court is held, in which the original suit is pending, is amendable. Scott v. 
Macy, et als. 250. 

. A judgment nunc pro tunc may be entered or amended at a subsequent 
term, even without notice, if there is any order or memorandum of reeord to 
warrantit. Bentley, et al. v. Wright. 607. 
Where a declaration is filed against two, and leave is given to the plaintiff, 
toamend by striking out the name of one, the amendment need not be made 
in fact; the granting of leave will operate to complete it. Palmer v. Lesne. 
741, 

See Forcible Entry and Detainer. 6. 


See Practice at Law, 29. 
APPEALS AND CERTIORARI. 


1. An appeal from the judgment of a justice of the peace cannot he tried at 
the first term of the court to which the appeal js prosecnted, unless it appear 
that the appellee, his agent or attorney, has had five days notice of the ap- 
peal previous to the term to which the appeal is taken, or unless the consta- 
ble return non est inventus to the notice issued by the magistrate. Hancock 
v. Holmes. 9. 

On appeal from a justice of the peace, the amount of damages laid in the 
declaration is mattcr of form, and cannot be looked to to show that the court 
had no jurisdiction: that is asccrtained by the amount of the recovery. 
Cothran et alv. Weir. 24. 

See Forcible Entry and Detainer, 5. 

See Jurisdiction,.4, 5. 

See Supersedeuas, 3. 


ASSUMPSIT, ACTION OF. 


1. The action of assumpsit may be maintained by the assignee, for the recov- 
ery of the money, against the attorncy, after notice of the assignment, and 
demand of the proceeds of the judgment. Gayle & Saffold v. Benson. 
234. 

2. Damages equal to the statate rate of interest, are recoverable upon a sum of 
money due for the use and occupation of a house, &c. Cooke vy. Farin- 
holt. 384. 

3. The defendant adcressed a letter to C, (one of the plaintiffs) at the city of 
Mobile, requesting him to send him goods according to a bill annexed: C 
and his co-plaintiffs were doing business as partners and commission mer- 
chants in the city of Mobile, and not otherwis>, and the defendant resided 
in the interior about two hundred miles distant. The plaintiffs sent the 
goods, but without a bill of lading or letter; the agent of the defendant, as 
well as his principal, supposing, that they were sent by C individually, and 
that to him alone the defendant was accountable—Held, that the plaintiffs 
were entitled to recover in an action for goods sold and delivered. Child, 
Hibbler & Pearson v. Wofford. 564. 

4. A corporation may maintain assumpsit upon a contract to take its stock ata 
specific price. Beene v. The Cahawba and Marion Rail Road Company. 
660. 

5. So, also, it may declare on a contract to take stock agreeably to the provis- 
ions of its charter; and to such a declaration the common counts may be ad- 
ded. Ibid. 


See Action, 2. 


See Indorsement, 4. 
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ATTACHMENT. 
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1. Upon a motion to quash an attachment, every thing stated in the proceedings 


must be taken to be true, and nothing beyond, shall be intended prejudicial 
to the plaintiff. Calhoun vy. Cozzens. 21. 


= 


2. It will not be inferred agamst the plaintiff on a motion to quash, that he is 


a non-resident, merely because the affidavit on which the attachment is 
founded, goes beyond what is necessary, where the proceeding is by a resi- 
dent creditor against a non-resident debtor ; and because the bond is indors. 
ed with the approval of the Judge of the county court. And such is the 
law, notwithstanding the superfluous facts stated in the affidavit, and the 
approval of the bond would scem to indicate that they were intended to con. 
form to the remedy when prosecuted by a non-resident creditor. Ibid. 


3. Where the fact of the plaintiff’s non-residence does not appear on the pro. 


ceedings in a suit by attachment, ifthe defendant would avail himself of it 
to show their defectiveness, he must plead it in abatement. hid. 


4. An appearance by the defendant in a suit, commenced by attachment, will 


have the same effect as a waiver, as it would have in a suit commenced in 
the usual mode. Burroughs vy. Wright. 43. 


5. The affidavit for an attachment need not declare the manner in which the 


debt sworn to, accrued. Starke v. Marshall & Cammack. 44. 


6. Under the attachment act of 1833, Aikin’s Digest, 37, the writ could only 


be executed in the county to which it was returnable, otherwise, under the 
act of 1837. P. P.65,sec.12. Ibid. 

- A debt in suit, may under the attachment law of this State, be attached at 
the suit of a creditor of the plaintiff, in thegame Court, where the suit is 
pending. Hitt v.Lacey. 104. 


8. Where an attachment is sued out as auxiliary to a suit commenced in the or- 


10. 


11. 


dinary mode, a mistake in the writ of attachment, of the time when the 
court is held, in which the original suit is pending, is amendable. Scott v. 
Macy, et als. 250. 
. An attachment will not be quashed on account of a defective bond, unless the 
plaintiff is unwilling to execute a good bond. Ibid. 
An administrator may plead the insolvency of the estate committed to his 
charge, in abatement of a suit by capias, in the life-time of the intestate, in 
which an attachment also was sued out asan auxiliary process, and levied 
on realand personalestate. And the lien of such attachment is only an in. 
choate right dependent on the judgment, which not being allowed, the lien 
is gone. Hale, adm’r v. Cummings & Spyker. 398. 
If an affidavit is actually sworn to before the justice who issues the attach- 
ment, his omission to certify the affidavit, will not vitiate the proccedings.— 
McCartney v. The Branch Bank at Huntsville. 709. 
See Bonds, 9. 
See Error, and Writ of, 12, 13. 
See Execution, Writ of, 4. 
See Pleading, 5. 


BAIL. 


1 


. When the sheriff takes insufficient bail, and on motion of the plaintiff he is 
substituted for the bail so taken by him, the bail is entitled, on motion, to 
have an ezoneretur entered on the bail piece. Smith v. Dennis. 248. 


BANK. 


1 





. In asummary proceeding, by motion, at the suit of the Bank, it is not neces- 
sary that the notice should be served thirty days before the commencement of 
the term of the court, or that the motion should be made on any certain day, 
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i) unless perhaps, the notice in this respect is special. Ticknor v. The Branch 
1 Bank at Montgomery. 135. 

2. In asummary proceeding by a Bank, the judgment entry, if the judgment is 
8 by default, must shew a legal title in the Bank to maintain the action; and 
8 where, in such a judgment, the note is described as payable to Andrew Arm. 


- strung, cashier, or bearer, the legal title will not be presumed to be in the 
= Bank, unless the judgment entry shows the note to be endorsed to the Bank; 


z or unless the judgment entry avers the note to have been made payable to 
S the Bank, by the name and description of Andrew Armstrong, cashier.— 
McWalker v. The Branch of the Bank of the State of Alabama at Mo. 

bile. 153. 
3. The Bank can not recover, by motion, on a note payable to Andrew Arm. 
t strong, or bearer, without a transfer of the legal interest, or an averment 


showing that it was made to the Bank, by that name, &c. Huntington and 
| Sims v. The Branch Bank at Mobile. 186. 


' BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. When the holder of a bill of exchange and the party sought to be charged on 
it, reside in the same place, notice of the dishonor of the bill must be given 
him personally. Foster v. McDonald. 34. 
Where a bill is remitted to, or placed in the hands of a factor or agent, for 
presentment, for acceptance, or payment, the agent is not bound to give the 
party sought to be charged, notice of the dishonor of the bill, but may notify 
his principal of the fact, and a seasonable notice from him to such party, will 
be sufficient. But if the agent should give the necessary notice, it will be 
sufficient. Ibid. 

3. If the acceptor of a bill fails to pay it, at maturity, so that it is necessary to 
protest itin order tocharge the drawer and endorser with damages, the ac- 
ceptor is liable to refund to the holder the notarial fees. Ticknor v. The 
Branch Bank at Montgomery. 135. 

4. When a note is signed in blank, for the purpose of being filled up for a particu- 
Jar amount, and to be used in a particular mode, and it is filled up afterwards 
for a different sum, or employed ina different manner, a bona fide holder or 
purchaser may recover on it, although he knew it was signed in blank, if 
ignorant of the purpose for which it was made. Huntington and Sims v. 
The Branch Bank at Mobile. 186. 

5. Where a note or bill is dated at a particular place, it is not sufficient, in order 
to charge an indorser, to send him a notice by mail, to that place, if he 
lives nearer and is in the habit of receiving his letters at another post office ; 
unless the holder has used reasonable diligence to ascertain his address.— 
The Branch of the Bank of the State of Alabamaat Decatur v. Peirce. 321. 

6. The holder of paper is supposed to employ proper diligence to ascertain the 
indorser’s address, if he makes inquiry of different persons living at the place 
where the paper is payable, whom he may suppose the most likely to give 
the desired information; and if such inquiries are unavailing, it will be suffi- 
cient if he send by mail, a notice addressed to the indorser at the place 
where the paper is dated. Jbid. 

7. Where a promissory note is payable to the plaintiff generally, this is an ad. 
mission of his right to receive the amount, and estops the defendant from 
insisting that the beneficial interest is in others ; especially, when it is ad- 
mitted on the record that the plaintiff was authorised to take the note in 
the form he did. Grigsby’s ex’r and ext’x 7. Nance. 347. 

- A note, payable to J. E. or bearer, made previously to the enactment of the 
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BILLS OF EXCH. AND PROMISSORY NOTES—conrinvep. 
statute of 1837—Meck’s Supplement 108—improperly sued in the name of 
one who holds it by delivery without any indorsement from J. E. the payee. 
Sprow]l, eé al. v. Simpkins. 515. 

9. Inland bills of exchange carry damages, when protested for non-acceptance, 
by virtue of the statutes. Moore v. Bradford. ‘ 550. 

10. A promise to accept a bill thereafter to be drawn, for goods to be sold toa 
third person, is binding in law, and an action wiil lic for its breach ; although 
at the time the promise was made, the amount of the bill, or precise period 
when it was payable was unknown: and itis no objection to a bill drawn 
and presented upon the faith of such a general promise, that it had four 
months to run, and that interest was calculated on the account, for goods 
sold—such being the usual course of dealing, and the drawee making no ob. 
jection when the bill was presented fur acceptance. Kennedy's ex’rs v. 
Geddes & Co. 581. 

11. The holder of a bill of exchange may sue all the parties to the bill, or either, 
at his election, but can have but one satisfaction. Abercrombie v. Knox, 
Snodgrass, et als. and cross bill of Riddle v. Abercrombie and others. 728, 

12, The mere omission to sue any party to the bill, or the failure to sue out exe. 
cution against any prior party to a bill, will not discharge the liability of a 
subsequent party; but to produce that result, there must be an agreement by 
the holder with such prior party, on sufficient consideration for delay, by 
which he has tied up his hands from proceeding. Ibid. 

See Consideration, 1. 
See Set-off, 4, 


BONDS. 





1, Reid and Hoyt and one Hanrick agreed to become the surcties of W, ina 


bond about to be executed by him as executor: afterwards, Reid and Hoyt 
signed and sealed a bund, and delivered it to W, to become their decd in the 
event that Hanrick executed it also as surety. Hanrick never executed it, 
but the bond was delivered by W to the Judge of the county court, as the 
deed of Reid and Hoyt. In a suit against them on the bond, to which they 
pleaded that the deed was delivered as an escrow merely—Held: First, 
That a bond may be delivered conditionally to a co-obligor, and will not 
be operative as the deed of the party, until the condition is performed. Se- 
cond, That W was a competent witness to prove such conditional delivery, 
having been released by Reid and Hoyt. 3d, That the previous agreement, 
that Hanrick should be asurety, could not be given in evidence. because it 
did not refer to the bond which was actually executed, and therefore, nota 
part of the res geste. Bibb, Judge, &c. v. Reid & Hoyt. 88. 

2. The act of 1824, “concerning prisons and prisoners,” requires a prison- 
bounds bond, taken on process issued by a justice of the peace, to be filed in 
the clerk’s office of the county court; and requires that court, on motion, to 
grant judgment and award execution against the obligors; consequently, 
the justice of the peace has no right to entertain proceedings upon such bund. 
Davis and Black v. White. 131. 

3. An instrument of writing, made 24th November, 1836, by which the de- , 
fendant undertakes to make titles to a tract of land at a certain day, and in 
case he fail to do so, to pay a certain sum of money, is not a scaled instru- 
ment, although it concludes with “‘ witness my hand and seal”—un less a 

scraw] or seal is attached to the signature. The act of 1839, (p. p. 99,) 
declares that such an instrument shall be taken as sealed, but this act has 
no retrospective operation. Williams, use, &c. vy. Voung. 145. 
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A. 


Whenever a claim to property levied on, has been interposed in due form, 
the constable is released from damages at the suit of the claimant. Murray, 
adm’r vy. Ezell. 148. 


. When the condition of the writ of error bond, recites the suing out of a 


writ of error, and the superseding of a judgment against two defendants, 
and the judgment is against one only, no summary judgment can be render- 
ed against the surety, because it, (the bond,) is not applicable to the case 


sent up, and could not legally supersede the judgment in the court below. 
Curry v. Barclay. 484. 


6. A boat being libelled and seized, subsequent to the decree of condemnation and 


order of sale, a third person interposed as claimant, and exeeuted a bond for 
the prosecution of a writ of error—Held, that the bond had no other effeet 
than to arrest proceedings until the judgment of the appellate court was 
rendered, and upon the affirmance of the decree, it was competent to ex¢- 
cute the order of sale. This being the case,a bond subsequently executed 
to the libellants, in consideration of relinquishing their lien, conditioned to 
pay the judgments in their favor, should they not be reversed, is good as a 
common law obligation. Gayle, et al. v. Martin, et al, 593. 

A bond to a number of obligees, conditioned to pay several and distinet 
judgments in favor of each, must be sued in the name of all the obligees, or 
the survivors of them, upon the principle, that they in whom the legal inter- 
est is vested, must join in an action at law. Ibid. 


. A bond, conditioned that the principal obligor shall perform the daties of 


treasurer, under an ordinance of the city of Tuskaloosa, it being shown that 
the only duties imposed by this ordinance, are in relation to the issuing of 
change bills in violation of the statute, is void, and no action can be main- 
tained on it. The Mayor and Aldermen of the city of Tuskaloosa v. Lacy, 
etal. 618. 

The replevy bond required by the 6th section of the act of 23d December, 
1837, “ to explain and amend the law in relation to attachments,” may be 
executed by astranger. Kinney v. Mallory. 626. 


See Attachment, 2. 
See Insolvent Debtors, 2. 


CHANCERY. 


1, 


Chancery will not enforce the specific performance of a ¢ontract for the 
sale of lands, where it appears from the allegations of the bill, that the ven- 
dor has no title; for such a decree would be to compel the performance of an 
unlawful act. Fitzpatrick, et al. v. Featherstoneand McDougald. 40. 
A contract for the purchase of land, will not be rescinded, where the pur- 
chaser, does not offer to return the land to the vendor; and a bill which 
alleges the inability of the vendor to make title, but declares the willingness 
of the vendee to pay the purchase money, upon receiving a complete title, 
does not authorise a decree to rescind the contract. Ibid. 

Where a bill is filed to obtain an injunction, and dismissed generally, such a 
decree will not bar an original bill for relief, in which other questions shall 
be presented. Ibid. 


. A patent for lands, the invalidity of which appears by inspection, will not 


authorise a recovery, and it is unnecessary to resort to Equity, to vacate it. 
Doe, ex. dem. Pollard’s heirs v. Files. 47. 


. An order made upon a bill intended as a bill of review, which suspends pro- 


ceedings on the decree, in the original cause, ceases to be operative after 
such bill is dismissed fur want of equity. Hogany. Davisand wife. 70. 
20 
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6. A motion to dismiss a cause in chancery, for want of equity, may be made 
at any stage of the proceeding—it admits the allegations of the bill to be 
true, and is to be determined upon an inspection of the bill only. Bryant, 
et al. v. Peters, et al. 160. 

. Ina bill by the heirs and distributees, against one assuming to act as ad- 
ministrator, it was alleged*that the complainants could find no order grant- 

‘ ing administration, nor any administration bond in the Orphans’ court of 
the county from which he pretends to have derived his authority ; and con. 
sequently, they believed the defendant was never appointed administrator ; 
and further, they believe he will waste the decedent’s estate, and remove 
from the State—Held, that the allegation authorised the interference of 
equity for the purpose of “ precautionary justice.” Ibid. 

It is competent for a court of equity to compel the production of deeds and 
other writings, where the party complaing shows prima facie, that his in- 
terest requires it. And an administrator may, at the suit of the heirs, de. 
visees and other persons entitled, be required to deliver up the title deeds of 
their respective estates. bid. 

The cause was called for hearing, and there being no replication to the an. 
swer, or depositions taken for cither party, a motion was made by the com- 
plainant to amend his bill—Held, that the amendment should have been 
allowed. Ibid. 

In the execution of a will, questions may arise, which the Orphans’ court 
is incompetent to determine ; and where a trust technically so called, is re- 
quired to be enforced, a court of equity must be resorted to. Elliott v. May- 
field and wife. 223. 

A vendee of land in possession, may have relief in chancery, when the ven- 
dor has made a fraudulent representation as to the title. Spence v. Duren, 
etals. 251. 

But the assertion of the vendor, that his title was good, is not fraudulent, 
unless he knew that a better title existed in another. Ibid. 

. The facts, as to which a discovery is sought, and the action of the court de- 
manded, must be stated with reasonable certainty and precision, and the al- 
legations be direct and positive, and not uncertain and inconclusive, before 
the defendant can be called on to answer them. Ibid. 

A court of chancery will never impute fraud when the facts and circum- 
stances out of which it must arise, may consist with pure intentions. Steele 
v. Kinkle & Lehr. 352. 


. Acourt of chancery will not aida purchaser to rescind a contract, even ina 

case of fraud, where there has been a want of common and vurdinary dili- 
gence. Ibid. 
When the vendor of land fraudulently induces the vendee to purchase, by 
showing him lands of a superior quality, which are purchased, and after- 
wards lands of inferior quality are conveyed, the vendee can not make a de- 
fence at law, when sued for the purchase money. His relief is in equity, 
which can render complete justice to each party, by rescinding the contract, 
or allowing compensation. Calloway v. McElroy and Flannagin. 406. 

- An unsuccessful attempt to defend at law, when no defence could there be 
made, under the circumstances of the case, will not preclude a party from 
relief, in a court of equity. Ibid. 

- Itis no cause to dismiss a bill for relief, that the complainant admits that 
the only witnesses by which he can prove his case, are interested, so as to be 
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incompetent at the time when the bill is exhibited, because their interest 
.may be removed before the hearing. Ibid. 

An offer to compromise, which js not avcepted, will not preclude relief in 
equity, although payment may subsequently be made by an agreement be- 
tween the parties, by giving notes due from other persons. The question of 
accord and satisfaction is matter of defence, and it will not be inferred from 
the payment in this mode, Jbid. 

Although the complainant may make out, by proof, a case which entitles 
him to relief, yet he cannot recover upon a bill, the allegations of which are 
not adapted tothe case proved. Gibson, et al.v.Carson’sadm’r. 421. 
The court of chancery decreed that an absolute deed of land be set aside, 
and that the defendants re-convey one undivided moiety to the complainant, 
and that it be referred to the master to report a conveyance, and take an 
account of advances of money, rents and profits, &c.—Held, that the de. 
fendant had a lien on the land, in virtue of the legal estate with which he 
was invested, for any balance that might be found due him on taking an ac- 
count, and that the court of chancery should not direct a conveyance to be 
reported and executed before the master had taken an account, unless such 
conveyance reserved this lien. Kennedy’s heirs and ex’rs v. Kennedy's 
heirs, 434. 

. A party indebted to others, in the sum of sixteen hundred dollars, or there. 
abouts, executed an absolute conveyance of real estate, in which the con- 
sideration expressed was eight thousand five hundred dollars; afterwards, 
the property was sold under execution and purchased by the judgment ered. 
itor. The grantees in the deed, filed their bill against the grantor and the 
purchaser, stating that although unconditional in its terms, it was intended 
as a mere security for what was due, and praying that they might have the 
benefit of it assuch. It was admitted that the deed would not authorise a 
recovery at law, but would be there considered as fraudulent. Held, that 
being void for fraud in fact, it was void in toto, and could not be enforced ta 
any extent in equity. Moore & Paine v. Tarltonand Paine. 444. 

A bill for the foreclosure of a mortgage executed for the security of a pro- 
missory note, is not demurrable because the note is not exhibited, although 
there may be other defendants than the mortgagor himself. Fenno, et al. 
v. Sayre & Converse. 458. 

Where a bill was filed to foreclose a mortgage and for general relief, against 
the mortgagor and other incumbrancers, upon the assumption that the com. 
plainant’s lien is paramount; although this assumption is false, the bill will 
nut be defective for omitting to offer to pay to the superior incumbrancers, 
what maybe duethem. Ibid. 

An allegation in a bill, that the complainants were proprietors of a note in- 
tended to be secured by the mortgage sought to be foreclosed, is sufficient, 
though it does not appear how they became proprietors. Ibid. 


. The complainants as against L one of the defendants, stated that they have 
been informed he claims some interest in some part of the lands in question, 
but will not assert that it was founded ona usurious or gaming considera. 
tion. ‘They further state, that all the defendants acted with a full know. 
ledge of their rights, and that they caused their mortgage to be recorded, 
&c. before any of the defendants rights attached. On these statements 
they call on L to set forth his contract &c.; when the same took place—the 
amount of money paid, &c.—whether any part of the consideration of his 
payment was founded in usury, or gaming, &c. fel, that the interrogato- 
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27. 


ries were authorised by the allegations, and that the answer of L responsive 
to them, wasevidence. Ibid. 

An execution at the suit of S against the husband of the complainant, hav. 
ing been levied on certain slaves, she filed her bill to injoin the sale, alleging, 
Ist, That she is entitled to a separate estate in the property, under the will 
of her father. 2d, If she is not entitled to a separate estate, then herself 
and son, by a former marriage, are entitled to an exclusive interest in the 
slaves, in virtue of the laws of Louisiana, where she was domiciled, and in 
possession of them, at the time of her last marriage; and, 3d, If both the 
preceding grounds fail, then she claims to hold by the permission of the ad- 
ministrator of her first husband, and as Dative Tutriz of her son, appointed 
in Louisiana—the property never having been distributed: Held, that the 
bill was not demurrable for want of equity, want of parties, or multifarious. 
ness; that its purpose was not to put her in the onjoyment of what she sup- 
poses to be her right, but to obtain the protective power of chancery, to 
prevent a disturbance of her possession, and the different allegations are re- 
garded as the assertion of so many reasons why it should be granted, Lew- 
en, by her next friend, v. Stone, etal. 485. 


- The complainant alleged, that she was to hold certain slaves, which she 


30. 


31 


32. 


claimed under a deed of gift, agreeably to a statute of Mississippi, for the 
protection of the property of married women. The terms of the act were 
not more particularly recited, but it was alleged that the slaves were given 
by the deed, to be held by the complainant to her separate case, benefit, &c. 
during life, and to the heirs of her body thereafter. Held, that the bill was 
not demurrable for the omission to state the provisions of the statute refer- 
red to, the more especially as the interest set up by complainant was alleged 
to be an estate to her separate use. Calhoun, by her next friend, y. Cozens, 
etal. 498. 

The sickness of a party to a suit, or the pendency of another suit against 
him requiring his attendance, will not authorise the interference of a court 
of chancery after judgment. It was the duty of the party to send an agent 
to attend to his cause, or to put his attorney in possession of the means of 
continuing it. Pharr & Beck v. Reynolds. 521. 

A court of chancery will not grant relief inthe nature of a new trial at law, 
after judgment on a pleain abatement. Ibid. 

When chancery has jurisdiction to state an account between parties, it will 
enjoin a judgment at law, obtained by the party against whom the account 
is prayed, if he be insolvent, bid. 

E desiring to foreclose a mortgage made to secure a note, held by her, applied 
by her counsel to L, for information, who pojnted out to him the mortgage 


- on the records of the county court, and thereupon E filed a bill in the name 


of L, and others, to foreclose the mortgage. A decree being had, L became 
the purchaser, at the sale of the mortgaged premises ; afterwards a reference 
was made to the master, to enquire, whether the mortgage had not been 
foreclosed previously; and upon the admission of L, that it had not, and that 
the note jn the case, was the property of the estate of John Elliot, reported 
that fact, and that L was the purchaser at the sale; whereupon the sale was 
confirmed. L afterwards discovering that the mortgage had been previous- 
ly foreclosed by himsclf, and the property sold, refused to pay the purchase 
money ; whereupon, at the instance of E, an attachment was directed to 
issue against L, to compel the payment of the purchase money, Held, Ist, 
That E was, by consent a party to the record, otherwise, the presumption 
must be that L was himself entitled to the money and all the proceedings at 
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the instance of E, void. 2. That although L was a complainant on the re- 
cord, yet the fact being that the suit was instituted by E, for her own benefit, 
L must be considered on a motion to set aside the sale, as a stranger. 3, 
That under the facts of the case, the attachment should not have been awar- 
ded. 4, ‘That as both parties were in fault, each pay his own costs. Lyon 

v. Elliott, adm’rx. 654. 

. The bill alleged, that on the 4th November, 1818, the testator of the de- 
fer.dant for a valuable consideration, with one E. E. Parks, made his note 
to the complainant for five thousand dollars, payable sixty-one days after 
date, at the branch bank at Milledgeville; that the note was negotiated ard 
discounted at the bank, and the money obtained by the deceased, 
and that the complainant was afterwards compelled to purchase up the 
note from the bank: Held, that this- allegation did not show an original 
indebtedness from the deceased to the complainant, evidenced by the note, 
but must be understood to mean that the note was made to he discounted 
in the bank for the purpose of raising money, and that the complainant paid 
it to the bank as endorser ; otherwise, the payment would be voluntary, and 
would create no legal obligation. Borland v. Phillips, et als 

. That such being the allegation, proof of the note, merely, would not estab- 
lish the liability of the maker of the note, but that it was necessary to go 
further, and to prove the payment of the money to the bank. bid. 

. A decree cannot be made out of the scope and design of the bill, and espe- 
cially against an infant, against whom no relief is prayed, and who is not 
liable immediately. Ibid. 

. An allegation that a sum of money, which has been paid, has not been cred- 
ited on the execution, is not sufficient to give a court of chancery jurisdic- 
tion, unless it is also charged, that the plaintiff refuses to enter the credit on 
the execution, or that he is attempting to enforce payment a second time. 
Abercrombie v. Knox, Snodgrass, et als. and cross bill of Riddle v. Aber- 
crombie and others. 729. 

. A creditor cannot be compelled to exhaust his remedy against the principal 

debtor before he resort to the surety, unless under peculiar circumstances, 
rendering it proper that acourt of chancery should interfere. Ibid. 
Courts of chancery have jurisdiction where a bill is filed to recover a slave 
in specie, under peculiar circumstances; as where the slave is a family 
negro, and a strong attachment exists towards the slave, so that damages 
would not be an adequate compensation, but an allegation that the negro 
is a “ family slave,” and that the complainants felt that personal regard for 
her which is usually felt for property of this kind,” is not sufficient to oust 
the common law court of jurisdiction, and confer it on a court of chancery. 
Hardeman, et als. v. Sims, et als. 747. 

39. A court of chancery will not entertain a bill where the amount in controver- 
sy is so inconsiderable as seventeen dollars and fifty cents. Wood v. Wood, 
etal. 756. 

See Practice in Chancery, 1, 2, 6, 12. 

See Mortgage, 1. 

See Lien 4,9. 

See Husbard and Wife, 1,2. 

See Will, and Probate of, 1. 

Gift, 1, 2. 
Delivery Bond, 1. 
Executors and Administrators, 9. 

See Evidence, 42. 
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See Guardian and Ward, 2. 


See Legacy and Distributive share, 5. 
See Statute of Limitations, 7, 8. 


CITIZEN. 


1. A person who removed to the territory of Louisiana after the treaty of Paris, 
in 1803, and before its admission into the Union as a State, and was an in. 
habitant thereof from the time of his removal until after the adoption of the 
State Constitution, and its admission into the Union, does not thereby be. 
come a citizen of the United States. The State v. Primrose. 546. 


CONSIDERATION. 


1. Where a clock pedler, without license, sold a clock, for which the purchaser 
executed two notes, which afterwards were given up by the partner of the 
pedicr, and a new note, payable to himself, was taken, the latter note is 
without any legal consideration, in as much as the first notes were wholly 
void by the statute, and can not be recoverod in asuit by the payee. Bragg 
v. Channell. 275. 

2. A plea thata note or bond was given without any consideration, is good un. 
der our statute. Giles v. Williams, use, &c. 316. 

3. A plea impeaching the consideration of a bond given for the purchase of land, 
which does not show either that the contract has been rescinded, or that the 
purchaser has lost the possession of the land, is bad. bid. 

4. A plea alledging that a “bond was obtained by fraud, covin and misrepre- 
sentation is bad. Even in this State, where the consideration of a bond 
may be impeached, the facts which constitute the fraud must be stated.— 
Ibid. 


CONSTITUTIONAL LAW. 


1. Congress does not possess the constitutional power to grant the shore of the 
navigable waters within this State; and the fact that the grantee had an 
inoperative Spanish grant for the same, cannot legalize the act of Congress. 
Doe, ex dem. Pollard’s heirs v. Files. 47. 

2. A power granted to the corporation of the City of Mobile, ‘to license bakers, 
and regulate the weight and price of bread, and prohibit the baking for sale, 
except by those licensed,” is not contrary to the constitution of the State.— 
The Mayor and Aldermen of Mobile v. Yuille. 137. 

3. The notes issued by the Bank of the State of Alabama and its Branches, are 
not “ bills of credit,” within the prohibition of the Constitution of the Uni- 
ted States. Owen, et al. v. The Branch Bank at Mobile. 258. 

4. The Congress of the United States does not possess the constitutional power 
to grant the shore of the navigable waters in this State. The cases of The 
Mayor, §c.of Mobile v. Eslava and Hagan, et al.v. Campbell and Cleave. 
land, explained and re-affirmed. Kemp, ex dem. Pollard’s heirs v. Thorp, 
etal. 291. 

5. The act authorising the coroner, temporarily to fill the office of sheriff, when 
a vacancy occurs, until the Executive appoints, is not in conflict with the 
constitutional provision giving the appointment in case of vacanoy, to the 
Governor. The State of Alabama vy. Monk. 4135. 


“ONTEMPT. 





. Whenever the law affords any other adequate remedy, by which a party can 
enforce his rights, the proceeding by attachment for a contempt, is always 
within the discretion of the court; and a refusal to exercise it, can not pro- 
perly be reviewed by appeal, or by writ of error. Wyatt v. Magee. 94. 





INDEX. 783 








CONTRACT. 


1, A contract by J, to deliver the entire crop of cotton which he might make 
during the year 1838, estimated at one hundred and seven bales, can not be 
declared on as a contract to deliver one hundred and seven bales of cotton 
absolutely, and without condition. Bell v. The Real Estate Banking Com. 
pany of Starkeville, Miss. 77. 

2. The proper construction of such a contract is, that it is an agreement to de. 
liver the entire crop made by J, in the year 1838: and if he acted in good 
faith,and made no cotton, there is no breach; if a crop was made, but not 
delivered, the sureties to the contract are liable only to the extent of the va- 
lue of the cotton made. Ibid. 

3. A writing purporting to contain the terms of a contract, but which the par- 
ties never executed by signing, cannot be read as evidence of the contract 
between the parties. Vastbinder v. Metcalf. 100. 

4, Where L owned five slaves and W owned three uthers, and it was agreed be- 
tween them to work them on a plantation, for the joint benefit of Land W; 
and afterwards a contract was made by L, with the defendant, for services 
to be performed by the whole number of slaves; L & W may join in an ac. 
tion for the breach of this contract, notwithstanding the defendant was ig- 
norant of any interest of W in the contract. McCord v. Love and Wil- 
liams. 107, 

5. Where a workman agrees to complete the carpenter’s work on a house, and 

to receive a certain sum on the completion of the work—his employer fur- 
nishing the materials—and the house and materials were destroyed by fire, 
without the fault of the workman—the house being in the possession of the 
employer. Held, that the workman could not recover a pro rata compen. 
sation for the work actually done. Brumby v. Smith. 123. 
The plaintiff declared on a written contract, made the 9th July, 1838, to 
teach an English school for that year: the contract produced, was dated of 
that day, and was a stipulation to teach an English School for one year, with- 
out stating when it began—Held, that the contract given in evidence was 
variant from that declared on, and consequently inadmissable. McLendon 
v.Godfrey. 181. 

7%. Where several persons employed an individual to teach school for them, stipu- 
lating if they dismissed him before the term of employment expired, that 
they would pay him for the timc he was engaged—#Held, that taking the 
scholars from the school under circumstances to show they were not to be 
sent back, indicated a willingness to dispense with the teacher’s services, and 
was tantamount to a dismissal. Ibid. 

8. It appeared by a covenant executed by both parties, that P formerly had pur- 
chased two tracts of landfrom T; but, having failed to pay for them, the 
contract of sale was rescinded—T covenanting that P should remain in pos. 
session until the 25th December, 1838, at which time he was to surrender 
the premises ; but, both parties covenanted to use their best endeavors, in the 
mean time, to sell the land, and if they succeeded in obtaining three thou. 
sand one hundred and fifty-two dollars, or more, P. was to receive the over- 
plus. Held, 1. That either party was at liberty to sell the land, provided 
the sum named could be obtained; but T was not obliged to part with his 
title until that sum was paid tohim in money. 2. That T was not obliged, 
nor P authorised, tosell upon credit. 3. That if a new agreement was en- 
tered into, by which T agreed to receive notes, or any other thing, or to sell 
the land on acredit, this agreement could not be subjoined to a covenant, so 
as to authorise a recovery for the damages consequent on the breach of the 
new agrecment, in the suiton the covenant. 4. That tocntitle P to recover 
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damages of T, for not using his best endeavors to sell the land, it must ap. 
pear that more than three thousand one hundred and fifty-two dollars could 
have been obtained by T; as otherwise, there could be no overplus, and P 
not being entitled to any collateral advantages arising from the sale, in con. 
sequence of an agreement between him and the contemplated parchaser,— 
5. When breaches are assigned ina declaration on a covenant, and one of 
them is defective, no advantage can be taken by general demurrer. 6. Itis 
error in the county court to refuse the defendant permission to withdraw a 
plea; and consequently, the issue formed on it, in an action of covenant, 
when all the expenses incident to the issue are offered to be paid. Taylor 
v. Pope. 190. 

When a note is deposited witha Bank for collection, and no special agree. 
ment is made, the contract to be implied, is one of agency ; and no other 
duties are imposed by law, on a Bank, different from those imposed on any 
other agent. The first duty of an agent, in such a case is, to follow his in- 
structions; if none are given, it is his duty to present the note at the time 
and place fixed for payment; or if no place is designated, to use due dili- 
gence to make a demand ; if payment is refused, it is then his duty to give 
immediate notice to his principal, that he may take the measures necessary 
for his ownsecurity. These duties are imposed by the general law of agen- 
cy ; but others may arise out of local laws ; as if damages are given on the 
protest of a note; or if a protest is essential to fix the liabilities of other par- 
ties. The Bank of Mobile v. Huggins, adm’r of Vedder, survivor of Blair 
& Vedder. 206. 

. A contract cannot be rescinded in toto, by one of the parties, where both par- 
ties cannot be placed in statu quo; but a contract will be considered as re- 
scinded, where the party who is to perform an act, has made his perform- 
ance impracticable, or where he is prevented from doing the act by the other 
party. Pharr & Beck v. Bachelor. 237. 

- To constitute a conditional contract with a physician, that if he did not cure 
the patient, he was to receive no compensation, it 1s not necessary that a 
specific price should be agreed on. A contract, that if he cured, he should 
be entitled to a reasonable compensation, is valid, and will be enforced — 
Mock v. Kelly. 387. 

. Where oné engages to serve another as an overseer for twelve months, and 
leaves his employer during the year, without his consent, or any sufficient 
reason, he can not recover compensation for the services actually rendered. 
Pettigrew v. Bishop. 440. 

. A contract to carry cotton from a landing on the Tennessee river to New- 
Orleans, at fifty cents per hundred pounds, although in writing, does not 
preclude the boat owner from showing the existence of a custom on that ri 
ver, of charging lighterage, in addition to the freight, whenever the tide in 
the river is so low throughout the season, as to prevent cotton boats from 
passing the Muscle Shoals. Andrews, use, &c. v. Roach & Coffey. 590. 


N agreed to employ M to keep a grocery for him for twelve months, at the 
rate of twelve dollars a month ; to furnish him provisions, liquors, &c., and 
agreed that N might pay him one dollar and fifty cents for each gallon of 
whiskey sold, and retain the surplus, instead of the wages agreed on. Held, 
that while the contract was subsisting, N had no right to leave the employ 
of M, before the expiration of the twelve months, and that if he did, his right 
to compensation was gone. Norris v. Moore. 676. 





———____.5 


15. Where the seller of goods makes a false representation as to their quality and 
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condition, the buyer, upon ascertaining it, may rescind his contract. Ma. 
gee v. Billingsley. 680. 
See Pleading, 14. 
See Assumpsit, Action of, 3. 
See Bilis of Exchange and Promissory notes, 12, 
_ See Indorsement, 1. 
See Corporation, and By-Laws, 5. 
See Sale of Chattels, 1. 
See Principal and Agent, 8, 


CORONER. 


1, The act authorising the coronet to act, when the shcriff is a party it intetest 
to any suit, and perform all the duties of sheriff, whenever, from any cause, 
he may be incompetent to act as such, Aik. Dig. 96, is in affirmance of the 
commun law, and merely authorises the coroner to act, when the sheriff is 
temporarily incompetent to act, trom relationship, interest, &c. &c. but 
does not apply when the sheriff is unable to act. The State of Alabama v. 
Monk. 415. 

2. Process intended to be executed by the coroner should be directed to him eo 
nomine; but where a writ directed to the sheriff is executed by the coronet, 
it will be intended, after a judgment by default, that the direction was proper, 
and the process reccived by the sheriff; and as the duties of sheriff, in the 
event of a vacancy in the office, are devolved upon the coroner by statute, 
that the contingency had happened and the process was received by the coro- 
ner from the sheriff’s office. Adamson v. Parker,et al. 727. 

3. Acoroner in discharging the duties of sheriff, may appoint a deputy; and 
where a writ is returned “‘executed, H. J. P. cor. by R. E,” the reasonable 
inference is, that R. E. was authorised to act for thecoroner. Ibid, 

See Court, Powers of, 1, 2. 

See Constitutional Law, 5. 

See Jury, 1. 

See Criminal Cases, Proceedings in, 3. 


CORPORATION AND BY-LAWS. 


1, A power granted to the corporation of the city of Mobile, * to license bakers, 
and regulate the weight and price of bread, and prohibit the baking for sale, 
except by those licensed,” is not contrary to the constitution of the State— 
The Mayor and Aldermen of Mobile v. Yuille. 137. 

2. A by-law made pursuant thereto, may be enforced by a reasonable penalty 
to be judged of by all the circumstances of the case. Jbid. 

3. A penalty, to be reasonable, must be certain; a penalty, therefore, that the 
offender shall pay a fine not exceeding fifty dollars, to be recovered before 
the Mayor, &c. is void for uncertainty. Ibid. 

4. Whether the penalty of a by-law, which condemns to forfeiture such bread 
as is of less weight than the ordinance requires and exacts from the baker, as 
the price of his license, a sum beyond what may be necessary to compensate 
for issuing and registering it, can be supported.—Quere. Ibid. 

5. When the charter of a Rail Road Company directs that books of subscription 
shall be opened, and all persons are admitted to become members of the cor- 
poration, by subscribing for stock, the act of subscribing creates a contract 
with the corporation tu pay for the shares subscribed, in the manner provided 
by the charter: and an action may be maintained to recover instalments 
called for by the corporation, notwithstanding another remedy may be given 
by the charter authorizing a sale of the stock, whenever it can be sold at the 

51 
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par value. Beene v. The Cahawba and Marion Rail Road Company. 660. 

6. A corporation may maintain assumpsit upon a contract to take its stock at a 
specific price. Ibid. 

7. So, also, it may declare on a contract to take stock agreeably to the provi- 
sions of its charter; and to such a declaration the common counts may be 
added. Ibid. 

8. A declaratien by a corporation on a contract to take and pay for stock by in. 
stalments, and which also states that the action is brought for the use of ano. 
ther, is not evidence that the stock sued for, has been transferred by the cor. 
poration. Ibid. 

9. Where the name of a corporation has been changed by an amendatory act, 
and suit is brought by it in its first name, it isnot necessary that the corpora- 
tion should show the amendatory act has been rejected by its stockhol- 
ders. Ibid. 


COURT, CHARGE OF. 


4. A charge of a Judge which refers to the jury, the decision of a question of 
law, is erroneous. Pharr & Beck v. Bachelor. 237. 

2. In a criminal case, where the charge requested may have been entirely im- 
material, and its propriety is not shown by the evidence disclosed, it will be 
presumed to have been properly refused. In such cases error must be af- 
firmatively shown, and it wiil not be presumed. The State v. Schues- 
sler. 419. 

3. It is not error to charge a juty that the orphan’s court when regularly appli- 
ed to, had the right to authorize the sale of the real estate of deeeased per- 
sons to pay debts, and that a sale made under an order of that court would 
transmit the titlke—there being nothing in the record to show its incorrect- 
ness, or that the intestate had not at the time of his death, both the legal 
and equitable estate coupled with the possession. McKenzie & Currie v. 
McColl, Judge, &c. use. 516. 

4. A charge upon an abstract point of law, not calculated to mislead the jury, 
furnjshes no ground fur the reversal of a judgment. Magee v. Billingsley. 680. 

5. An error ina single expression contained in a charge to the jury, if explain. 
ed and corrected, so that the jury could not have been misled by it, will not 
be fatal to the judgment. Ibid. 

See Error, Writ of, 19. 


COURT, POWERS OF. 

1. When the office of sheriff is full, and a temporary inability of the sheriff to 
act from sickness, the court has no power to direct the coroner to impannel 
a jury ina criminal case. The State of Alabama vy. Monk. 415. 

2. Whether, in the event of the refusal, or permanent inability of the sheriff to 
act, the court does not, inherently, possess the power of appointing a minis- 
terial officer to execute its mandates—Quere. Ibid. 

COVENANT. 

1. The defendant covenanted to pay to the plaintiff a certain sum of money on 
a day designated, if the latter would deliver to him possession of the planta- 
tion on which he then resided, on a previous day; provided, that the defen- 
dant might discharge his obligation to pay the money, by permitting the 
plaintiff to retain the possessjon of the plantation until the day of payment 
arrived: Held, 1. That the covenant to pay the money was dependent, and 
a delivery of the possession of the plantation, or something equivalent should 
have been alleged in the declaration. 2. If the obligation to pay was dis- 
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charged by the permission to occupy, the defendant should have shown it, in 
his defence. Bailey, use, &c. v. White. 330. 

CRIMINAL CASES, AND PROCEEDINGS IN. 

1, Where the defendant pleads not guilty to an indictment, eontaining three 
counts, and the entire cause is submitted to a jury who find a verdict as to 
one count, without responding to the others, the cause is atanend. The 
State v. Coleman and Owens. 14. 

. A grand jury legally constituted of thirteen members, is competent to act, 
although it may subsequently be reduced, by the absence of one juror, to 
twelve: and this js also the case, notwithstanding the court, by statute, has 
the authority to re-constitute the grand jury, on account of the absence or 
inability to serve, of all or any of the grand jurors, The State of Alabama 
v. Miller. 343. 

- When the office of sheriff is full, and a temporary inability of the sheriff to 
act, from sickness, the court has no power to direct the coroner to impannel 
a jury in acriminal case. The State of Alabama v. Monk. 415. 

. To support an indictment for putting out an eye of an individual, under the 
statute of mayhem, it is not necessary where the injury is done in a sudden 
conflict, that the defendant should have formed the design previous to the 
conflict; it is sufficient if the defendant maliciously, and on purpose, does 
the act in pursuance of a design formed during the conflict. The State v. 
Simmons, 497. 

5. The penalty provided by law, for keeping a billiard table for play without 
a license, can only be enforced by a qui tam action at the suit of an infor. 
mer. The State v. Fillyaw. 735. 

See Indictment, 1. 

See Court, Charge of, 2. 


CUSTOM. 

1. A contract to carry cotton froma landing on the Tennessee river to New. 
Orleans, at fifty cents per hundred pounds, although in writing, does not 
preclude the boat owner from showing the existence of a custom on that ri- 
ver, of charging lighterage, in addition to the frieght, whenever the tide in 
the river is so low throughout the season, as to prevent cotton boats from 
passing the Muscle Shoals. Andrews, use, &c. v. Roach & Coffey. 590. 


DAMAGES, 

1, Damages, as a compensation for the rents and profits, in an action of tres. 
pass to try title, can only be computed from the time when the title was cast 
on the plaintiffs. Heirs at law, therefore, cannot recover damages which 
accrued previous to the death of their ancestors. Brewster v. Buckholts, 
andothers. 20. 

. When Bank bills are at a discount, compared with specie, but the Bank is 
liable to be compelled to pay them in gold or silver, according to their tenor, 
the damages, properly accruing on the breach of a contract, of which such 
Bank bills formed the actual consideration, can not be reduced because of 
their estimated depreciation. Bell v. The Real Estate Banking Company 
of Starkeville, Miss. 77. 

. Inan action of trespass to try titles, the plaintiff may recover damages be. 
yond the sum laid in the writ and declaration. Bumpass v. Webb. 109. 

.. An agent, in case of a neglect of duty, is liable to nominal damages upon the 
breach of his contract, and if any Joss has been sustained by the principal, in 
consequence of the neglect, he is liable to the actual loss incurred, but not to 
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any greater extent. The Bank of Mobile v. Huggins, adm’r of Vedder, sur- 
vivor of Blair & Vedder. 206. 

5, The discharge of a solvent party to a note, in consequence of an act of negli- 
gence, by the agent, is not.an actual loss, when there are other solvent par- 
ties, who remain bound to the principal; and it rests with the principal to 
show, before he is entitled to recover the amount of the note as damages, that 
the parties who remain bound to him, are unable to pay. Ibid. 207. 

6, When a note is withdrawn by the owner from the bank, where it was deposit. 
ed for collection, the Bank is not discharged from its liability to damages, if 
it has emitted to give notice to the principal, of the non-payment. Ibid. 

7, Damages equal to the statute rate of interest, are recoverable upon a sum of 
money due for the use and occupation of a house, &c. Cooke v. Farin. 
holt. 384. 

See Ejectment and Trespass to try Title, 2, 
See Summary Proceedings, 6. 
See Bills of Exchange and Promissory Notes, 9, 


DEED, AND REGISTRATION OF. 


1, The registry of a deed for land, executed by a person not in possession, or 
who does not appear from the records to have had any connection with the 
title, will not operate as a notice to a subsequent purchaser. Fenno, et al, 
vy. Sayre & Converse. 458. 

2, When the acknowledgment of a deed of trust, conveying personal property to 
a trustee, for the benefit of certain creditors, is made by the grantor, and the 
delivery is said to be acknowledged to the cestui que trust, instead of the 
trustee, it is a substantial compliance with the statute, and the deed is pro- 
perly admitted to record on such an acknowledgment. Stewart y. Fow- 
ler. 629, 


DELIVERY BOND, 


1, When slaves have been levied on and discharged by the execution of a forth- 
coming bond under the statute, and they are not delivered to the sheriff pur- 
suant to the condition of the bond, but that is returned forfeited, and there- 
upon an execution is issued on it against the principal and surety; upon 
which the surety delivers the slaves, which are afterwards released by the 
fiat of the Chancellor, on a bill filed by the wife of the defendant in exeeu- 
tion, on propersecurity; this is no ground tothe surety for restraining the 
plaintiff from making a levy on his property, to satisfy the execution issued 
on the forth-coming bond. Jemison v. Cozens. 636. 

2. It is no defence to the surety in a forthcoming bond, that the property levied 
on docs not belong to the principal. Ibid. 

DEMURRER TO EVIDENCE. 

1, Wherea party offers no evidence upon a trial before the jury, asa matter of 
right he may demur tothe evidence of his adversary ; especially if it is not 
** loose, indefinite and circumstantial.” Pharr & Beck v. Bachelor. 237. 

2 A demurrer to evidence is sufficient, if after setting out the evidence, it ad- 
mit every word, figure and statement, and “every conclusion that may be 
reasonably drawn therefrom to be true,” and refers in usual form the ques- 
tions of law to the court ; unless from the peculiarity of the case a demurrer 
in such form is not adapted tu it. Ibid. 

3, The court may, with propriety, refuse to permit a defendant, who has offered 
evidence to the jury, to withdraw the same, and demur to that adduced by the 
plaintiff. Catlin, Peeples & Co. v. Gilders, ex’r andex’rx. 536, 
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DEPOSITION. 

1, Where a commission to take a deposition, directed the commissioners to take 
the deposition on a certain day, and continue from day to day, until comple- 
ted, the commissioners are not authorised to meet on the day designated, and 
adjourn to one more remote than that next succeeding. Harding v. Mer- 
rick & Washington. 60. 

2. An affidavit of the non-residence, &c. of a witness was made five months be- 
fore a eommission issued to take his deposition: Held, that his continued 
non-residence would be presumed, and the affidavit was sufficient. Pharr 
& Beck v. Bachelor. 237, 

3. Under the act of 1839, which allows the oath of the plaintiff to be received in 
suits upon accounts not exceeding one hundred dollars,;the deposition of the 
plaintiff may be taken, under circumstances tlLat will authorise the taking 
the deposition of any other witness. Moore v. Hatfield & Smith. 442. 

EJECTMENT AND TRESPASS TO TRY TITLES. 

1, Damages, as a compensation for the rents and profits, in an action of trespass 
to try title, can only be computed from the time when the title was cast on 
the plaintiffs. Heirs at law, therefore, cannot recover damages which ac- 
crued previous to the death of their ancestors. Brewster v. Buckholts, and 
others. 20. 

2. If one against whom an action is brought to recover the possession of land, 
would put an end to the suit, and prevent the recovery of damtages, for a lon- 
ger period of occupancy, he should make a disclaimer in open court, or in 
some other manner, and yield the possession to the plaintiff. Bumpass v. 
Webb. 109. 

3. In an action to recover the possession of land, a verdict and judgment which 
eonclude the matter in controversy, may be aided by the description of the 
premises inthe declaration. Ibid. 

4. In amaction of trespass to try titles, the plaintiff may recover damages be- 
yond the sum laid in the writ and declaration. Ibid. 

ERROR, AND WRIT OF. 

1, When a writ of error is sued out to remove a case from the county to the 
circuit court, and the record is not filed, but the writ of error is dismissed, 
and the judgment of the county court affirmed on certificate, the judgment 
entry must shew affirmatively, every fact necessary to authorise the judg- 
ment on certificate. Foster and others v. Harrison. 25. 

When the judgment entry recites that it appeared from the certificate of the 
clerk of the county court, that one of the defendants to a judgment ia that 
court, prayed for and obtained a writ of error, and executed bond, &c. &c., 
the legal presumption is, that the writ of error was sued out by one, in the 
name of both defendants. Ibid. 

The 25th day of December, is not dies non juridicus, nor will a writ of er- 
ror be quashed, because if it was issued on that day. Starke v. Marshall & 
Cammack. 44. 

All reasonable intendments are made in favor of the regularity of the pro- 
ceedings of courts of general jurisdiction; and Semble, that an appellate 
court will not reverse a judgment on error, because at some term previous 
to the trial, a judgment of non-suit was set aside at defendant’s cost, though 
in such case he might not be remediless. Bumpass v. Webb. 109. 

A recital or memorandum copied into the transscript sent to the appellate 
court, but which does not appear to have been a part of the record in the in- 
ferior court, will not be so regarded on error. Icev. Manning. 121. 

In a case where property Jevied on is claimed, and after trial is subjected to the 
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payment of the execution, by the verdict ofa jury, which also assesses 

damages for the frivolous claim, it is irregular to render judgment against 

the claimant for the debt, damages, and costs, to be levied on the property 
subjected; but such a judgment cannot be reversed at the instance of the 
claimant, because he is not injuriously affected by the irregularity. Lee vy. 

Bryan. 278. 

Although by statute, an execution may issue upon a delivery bond, which is 

returned “ forfeited,” yet a writ of error will not Jie for the purpose of revising 

the bond; if too defective to sustain an execution, the defendant may obtain a 

supersedeas, or jf the defect be not available at law, ina proper case, he may 

gointo equity. Taylor, et al. v. Powers, use, &c. 285. 

8. An order of the circuit court to sell land, levied on by a constable, is not 

such a final judgment as a writ of error will lie from. White and Bingham 

v. Shannon. 286. 

A writ oferror will not lic to revise an order quashing an attachment issued 

under the act of December, 1837, as ancillary to an action pending at law: 

and though the plaintiff recovers a judgment in the principal case, and sues 
out a writ of error to review it, the court will not examine the order on the 
attachment. Semble, in such case, the plaintiffs remedy, if injured, is by 

mandamus. Eslavav. Rigeaud. 363. 

The want of a formal issue cannot be objected to, on error, when the record 

shows that the parties appeared and submitted their cause toajury. Clark’s 

adm’rs vs. Stoddard, Miller & Co. 366. 

11. When the verdict and judgment against an administrator are in the usual 

form, and issues appear on the pleas of non-assumpsit and the statute of lim- 

itatations, jt is not error that the verdict does not show the amount of as. 

sets, although the plea of plene administravit is also pleaded, but no issue 
of fact onit framed to the jury, and the plea being disposed of on demurrer 

to the replication. Sanford, adm’r v. Wicks. 369. 

Where an attachment is sued out under the act of 1837, as ancillary to an 

action at law, the irregularity of the attachment or proceedings on it, will 

not authorise the reversal of the judgment in the action. Dansby v. John. 

son, use of Gresham. 390. 

(3. And where, in such case, the record contained the entry of a judgment in 
favor of the plaintiff, it will be considered as having been rendered in the 
suit, and not on the assistant process. hid. 

14, It can not be objected, on error, that no issue has been tried, when the record 
shows that an issue was submitted to the jury, although no plea appears in 
the record. Bethea v. McCall, pro ami. 449. 

‘5S. The prosecution of a writ of error from a decree of the chancellor, dismissing 

a bill, by which a judgment at law had been enjoined, does not reinstate the 

injunction and supersede the issuance of an execution, on the judgment at 

law, although a bond be given with sureties for the prosecution of such writ 
of error in double the amount of the judgment atlaw. Boren, et al v. Chis- 

holm. 513. 

If in an action on a promissory note, the jury return a verdict for an amount 

Leyond what appears from the declaration to be due, the defendant, instead 

of prosecuting a writ of error, should seek its correction, by asking a new 

trial. McKenzie & Currie v. McColl, Judge, &c. use. 516. 

17. When a verdict is found, the correctness of its amount can not be inquired 
into upon a writ of error. Moore v. Bradford. 550. 

18. When the plaintiff's demurrer to several pleas of the defendant is overruled 
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ERROR, AND WRIT OF—conrinven. 


generally, with leave to reply, which is declined, the judgment on de- 
murrer will not be reversed if either of the pleas is good. Puckett v. Pope. 
552, 

A judgment will not be reversed, though the court may have erred in its 
charge, if upon the entire record it is obvious the plaintiff never can recover. 
Caruthers & Kinkle v. Mardis’ adm’rs. 599. 

No advantage can be taken on error because the damages found by the ver- 
dict and judgment exceed the amount of the note and interest, as described 
in the declaration. Abney v.Carter. 715. 

Where a motion was made for a new trial at the term at which the judg- 
ment was rendered, but the court adjourned without disposing of it, the re- 
fusal of the Judge at the next term, to lear the motion and decide it on its 
merits, will not authorise a reversal of the judgment in the cause. A man. 
amus is the appropriate remedy to compel a court to entertain and decide 
upon a matter within its discretion. Bridges & Beers y. Miller. 746. 


See Practice in Chancery, 5, 8. 

See Practice at Law, 8, 9, 16. 

See Contempt, 1. 

See Mortgage, 1. 

See Bonds, 5. 

See Execution, writ of, 26. 

See Court, charge of, 4, 5. 

See Forcible Eniry and Detainer, 7. 
ESTATES OF DECEASED PERSONS. 


1, Apresentment of aclaim against an estate, within the time required by law, 


2. 


to the executor or administrator, is sufficient, without establishing at that 
time, its justice. Jones v. Pharr. 283. 

A petition under the act of 1822, by an executor or administrator, for an 
order to sell the real estate of his testator, or intestate should particularly 
state which of the heirs are of age, and which are infants, or femes covert. 
The heirs of Griffin v. Griffin’s ex’r. 623. 


See Ezxecutors and Administrators, 1. 

See Pleading, 30. 

See Orphans’ Court, 2. 
EVIDENCE. 


1, It is no objection to a witness that he married the widow of a co-executor of 


2 


the claimant, on a trial of right of property, unless it be shown that her for- 
mer husband wasted the estate of his testator, and that the witness obtain- 
ed by the marriage, an estate chargeable with such devastavit. Harrell y. 
Floyd and wife. 16. 

Testimony, which is relevant, cannot be rejected because unaided by other 
proof, it will not make out the case. The effect of testimony can only be 
ascertained by a motion to instruct the jury. Ibid. 

The plaintiff recovered a judgment at law against the defendant, to restrain 
the collection of which, an injunction was awarded at the instance of the 
latter, and the usual bond executed ; the injunction being dissolved, the de- 
fendant’s land was sold under a fieri facias, and the plaintiff became the 
purchaser thereof ; an action being brought to recover the possession, on the 
trial the plaintiff offered in evidence, the record of the case, in which the 
judgment had been recovered: Held, that the evidence was admissable, not- 
withstanding it was objected, that the deed from the sheriff, the decree dis. 
solving the injunction, and the injunction bond were not preduced. Bum. 
pass vy. Webb. 109. 
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4, Where the claimant on the trial of the right of property, before a justice of 


14. 


the peace, appeals to the circuit court, the constable should deliver to him 
the property, and if instead of doing this, he sells it under a bond of indemni. 
ty from the plaintiff in execution, the bond is void, as the consideration re. 
quires the doing of that which is against law. ‘The constable and plaintiff 
are joint trespassers, but as a verdict for the latter, on the trial of the appeal, 
would not be evidence in an action by the claimant against the constable, 
the constable is a competent witness for the plaintiff. Murray, adm’r v. 
Ezell. 148. 


. Where a case, of the trial of the right of property, is removed from a justice 


of the peace to the county or circuit court, on the trial of the appeal, the exe. 
cution is admissible evidence, without producing the judgment. Ibid. 


. Semble, parol evidence is admissible to give direction to and apply a written 


instrument, but not to add to, or vary its terms. McLendon y. God. 
frey. 181, 


- Impertinent matter, foreign tothe cause, need not be proved ; but Semble, 


an immaterial averment must be proved, where the subject of it is a record, a 
written instrument, or perhaps an express contract, otherwise, there might 
be a variance between the pleading and the proof. Pharr & Beck v. Bache. 
lor. 237. 


- Where the declaration alleges, that the plaintiff was prevented from perform. 


ing his part of the agrcement, either by the refusal of the defendant to per- 
mit him, or by some act or omission on his part, such an allegation is not sus- 
tained by proof, that the contract was rescinded by mutual consent, and the 
defendant agreed to pay the plaintiff for his services, &c.; but the modified 
contract should be declared on. Jbid. 


. The mere fact, that certain persons valued property, the subject of the con. 


tract, will not make their written valuation, evidence, unless it was authorised 
to be made, or assented to, by the parties. Ibid. 


. Where the instrument sued on is executed by one, who professes to be ana. 


gent, the plaintiff is not required, under our statute, to prove the authority of 
the agent, unless that fact is put in issue by a plea, verified by affidavit — 
The statute applies as well to corporations as to individuals. The Trustees 
of the Gainesville Female Academy v. Brown. 326. 


. Thestatute, making the instrument itself, unless questioned by plea, evidence 


of the debt or duty for which it was given, there was no necessity on the 
part of the plaintiff, in the absence of such plea, to prove the consideration, 
or that the contract was within the scope of the legitimate objects of the 
corporation. Ibid. 


- The plaintiff claimed the slaves in question under a bill of sale which his 


wife’s father had executed and delivered to her, previous to her marriage: 
the defendant claimed the slaves under the will of the father; under the plea 
of the statute of limitations—Held, that it was allowable for the defendant 
to show the nature of the father’s possession, and that it was adverse to the 
claim set up by the plaintiff. Williams v. Haney. 371. 

And in such case, the will under which the defendant claims, was admissi- 
ble evidence for the purpose of connecting her with the testator’s posses- 
sion. Ibid. 

Evidence is admissible which is pertinent to the issue, and which either alone, 
or in connection with something else serves to elucidate the matters contro- 
verted, if the source from which it comes is unexceptionable. Ibid. 


15. The certificate of the officers selecting grand juries, under the act of 1836, is 


a record which cannot be impeached by evidence showing that jt was not 
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signed by the clerk whose name appears to it; or by showing that he was 
not present when the duties were performed. The State v. Clarkson. 378, 

If such certificates shows that the grand jurors were drawn by lot, this is 
proper evidence to support an issue that the grand jurors were drawn by lot, 
instead of being selected, as provided for by the act of 1836. Ibid. 

An indictment found among the files of the Court, and recognized as an au. 
thentic paper, proves itself, when the question of authenticity is raised on 
an issue to a plea tothe same indictment ; and on such an issue no evidence 
need be produted to’sustain theaffirmative. Ibid. 

» One not a physician, can not be called on as a witness, to express his opinion 
of the value of medical services rendcred toa sick person. Nor will it make 
any difference, that a competent witness had previously, in his hearing, ex. 
pressed his opinion of the value of the services rendered. Mock v. Kel. 
ly. 387. 

. The terms ‘tin due form,” as used in the act of Congress of May, 1790, 
which provides for the authentication of the records and judicial proceed. 
ings of the courts of a sister State, merely mean that the attestation ef the 
clerk shall be according tothe form prescribed for the Court where the pro. 
ceedings were had; and the certificate of the presiding judge is made the 
only evidence that such form has been observed. McRae vy. Stokes and 
Smith. 401. 

In the attestation of the clerk it was affirmed, that the records of another 
court lately existing in the town in which his court was holden, (and in 
which late court the judgment was rendered;) had by law been there trans- 
ferred ; the presiding judge certifying that the attestation was ‘in due form,” 
it was held, that the transcript was sufficiently authenticated, without the 
production of the law by which the transfer was made. Ibid. 

Proof that a deed for land was made in 1824, by the defendant to the plain. 
tiff, and given to the mother of the plaintiff, an infant, for safe keeping, who 
ten years afterwards, was married to the defendant, and that notice had been 
given to the attorney of the defendant to produce the deed. On the trial— 
held, sufficient to authorise proof of the contents of the deed, by secondary 
evidence. Bethea v. McCall, pro. ami. 449. 

Provf by the subscribing witness to a deed, that he subscribed in 1824, asa 
witness, a deed of gift for lands made by the defendant to the plaintiff—that 
the land was described in the deed by its proper designation as part of the 
public lands, but he was then unable to say, from his recollection of the con- 
tents of the deed, what it was—that the defendant, at the time of making 
the deed, stated that the lands conveyed were those on which Daniel McCall 
had resided, and by another witness, that the land on which McCall resided 
was that sued for—Held, competent evidence in an action against the grant- 
er—no question being raised on the trial as to its sufficiency. Ibid. 

When the facts of a case show that a witness stands in such a relation to the 
parties to a suit, that he will be liable precisely to the same extent to the un- 
successful party, his interest is balanced and he is therefore competent. Hal. 
let & Walker, ex’rs, &c. v. O’Brien. 455. 

The plaintiff, to prove his demand for work and labor, introduced a witness, 
who is the person by whose direction the work is done; it appeared that the 
witness was himself under contract to do the same work for the defendant’s 
testator. The interest of the witness is balanced because he is liable to the 
unsuccessful party, whichever it may be—to the plaintiff for the work done— 
to the defendants for his failure to perform his contract with testator. Ibid. 

os 
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25. Under the act of 1837, which permits plaintiffs to prove their demands when 

the suit is on an account for less than one hundred dollars, the defendant is 
not allowed to prove an offset arising out of an account, although it is with- 
inthat snm. Bennet v. Armstead, for the use of Hair. 507. 
Where, from an inspection of a promissory note, it is doubtful whether the par. 
ty making it, acted for himself or as the agent of another, parol evidence is 
admissible to remove the doubt, and show the character of the transac. 
tion. Deshler vy. Hodges, use, &c. 509. 

27. The declaration described a judgment recovered at in the county of 
Richmond, in the State of New-York, by and before the supreme court of 
judicature for said county and State; the exemplification produced, was a 
judgment rendered by the supreme court of judicature of the people of the 
State of New-York, at the city of Albany—Held, that the record offered in 
evidence, was not admissable under the plea of nul tiel record. Pearsall y. 
Phelps. 525. 

28. ‘The exemplification of a record from the State of Georgia, in these words— 
“ Georgia, Greene county court of Ordinary, 30th September, 1803. The 
within will and testament of John Finlay, dec’d, proven in open court, by 
the oaths of James Wood and John Wood, subscribing witnesses to the same, 
who devlared, they saw the same signed and acknowledged by him, tie said 
John Finlay, in his proper senses, and saw E. Park and John Buckner sub- 
scribe their names as witnesses with themselves. ‘Thomas Carleton, clerk. 
Recorded, 30th September. Thomas Carleton, clerk,”—accompanied by a 
certificate, in proper form, by a succeeding clerk, that the above, tugether 
with a copy of the will, was a true copy of the last will and testament of John 
Finlay, from the records of his office; and also, by a certificate of the chair- 
man of the court, that he was clerk—and his certificate in due form—Hleld, 
that the transcript was properly authenticated, and that the record showed 
that the will had been admitted to probate in the State of Georgia, and ad- 
missible in evidence in the courts of this State. Lee v. Hamilton, admin- 
istrator. 529. 

Admissions of a party, are evidence against himself, but will not author- 
ise the introduction of proof of counter declarations, made at a different 
time. Ibid. 

. Where a contract, made with an agent, is sought to be enforeed by the prin- 
cipal, or his assignee, and its validity is questioned, on the ground of fraud, 
the agent may be called as a witness, to prove what were his declarations at 
the time the contract was made, without showing any proof of the nature or 
extent of hisauthority. Harrison v. Tulane, et al. 534. 

Where, in an action ona promissory note, the defendant, by his plea, puts in 
issue the making of the note, if it is correctly described in the declaration, it 
should be permitted to be read to the jury, without any additional evidence, 
that the plaintiff may offer proof of its genuineness, and to shaw that it is the 
defendant’s act. Catlin, Peeples & Co. v. Gilders, ex’r & ex’rx. 536. 
One of the partners of a firm, when sued upon a promissory note made in the 
name of the concern, after its dissolution, by another of the late partners, 
can not, for the purpose of showing that it was not made by his authority, 
give evidence of what he had said in regard to other notes, made under simi- 
Jar circumstances. Ibid. 

It is competent for partners, upon the dissolution of their partnership, to in- 
vest each other, or any one of their number, with authority to borrow money, 
and make notes upon their joint account, in order to pay the debts of the 
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firm; and where such an authority is conferred, the statement of one of them, 
upon obtaining a loan of money, that it was to be applicd in payment of a 
firm debt, is evidence against the others. Ibid. 

. It is not necessary, to entitle the plaintiff to recover, that the proof in his fa- 
vor should be conclusive; but if the evidence establishes prima facie, a good 
cause of action, it is quite sufficient. Ibid. 

. Under the common count, upon an account stated, a promissory note is ad- 
missible evidence, without any proof of its consideration. Ibid. 

. Upon the trial ofan issue whether the defendant was administratrix at the time 
the suit was commenced, the record of the county court showing the time of 
the appointment, is evidence of a higher grade than the statement of the 
time of her appointment, in the bond executed by her as administratrix.— 
Elliott, adm’x v. Eslava. 568. 

- Where documentary proof is offered for the purpose of diserediting a witness, 
its relevancy should be made apparent, or it may be rejected. Kennedy’s 
ex’rs v. Geddes & Co. 581. 

. Where a bill presented to a drawee for acceptance, was at his request, left 
with him, a notice to his executors, after his death, to produce it on the trial 
of an action against them, for the refusal of their testator to accept, will au- 
thorise the admission of parol evidence of its contents, although they deny 
it ever came to their possession. Ibid. 

A grantor who has a resulting trust in the property conveyed, is not a com- 
petent witness for his grantee, in an action of trespass, although he is intro- 
duced only to prove the consideration of the deed. Stewart v. Fowler. 629. 

. The entries made by a tradesman, in his book of accounts, are not admissi- 
ble in his favor, although it is shown by the testimony of other witnesses 
that his books were correctly and accurately kept. Nolley v. Holmes, 642. 

. Evidence which does not tend to establish any material fact, is inadmissi- 

ble. Magee v. Billingsley. 680. 
Proof that a judgment was rendered ina suit by B, against the executor of 
P, and that the note on which the suit was founded, was executed by P, and 
that the record had been destroyed by fire, is not sufficient evidence to prove 
the identity of the note in a suitin chancery, in which the judgment was not 
evidence of the original debt. Ist, because the note itself was not produc- 
ed, nor its absence sufliciently accounted for by proof of the destruction of 
the record; the note not being a necessary part of the papers of the cause. 
2d, because there was no proof of the identity of the note when made, 
to whom, and by whom made, for what amount, and when payable, without 
reference to the juugment, which was not evidence for any purpose, and 
could only have been looked to to refresh the memory of the witness. Bor. 
land v. Phillips, e¢ al. 718. 

43. An admission made for the purpose of effecting an amicable settlement of 
a matter in dispute, is inadmissible against the party making it. Wood v. 
Wood, et al. 756, 

See Bond, 1. 

See Chancery, 26, 33, 34. 

See Contract, 6. 

See Corporation and By-Laws, 8,9. 

Sce Deposition, 3. 

See Executors and Administrators, 14, 

See Partners and Partnership, 3. 

See Practice in Chancery, 1. 

See Witness, 2. 
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EXECUTION, WRIT OF. 


1. 


The quashing of a writ of fieri facias, after it has been executed, docs not 
necessarily avoid all proccedings, which have been had under it. Bumpass 
v. Webb. 109. 


. A party may take out a second execution before the return of the first, at 


hisown cost. Fryer, adm’ry. Dennis. 254. 


. An alias execution cannot issue after the death of the defendant in execu- 


tion, without a revival of the judgment, unless such alias is issued to con- 
tinue a lien acquired by a former execution, issued in the life-time of the de- 
fendant. bid. 


; If the replevy bond executed on the levy of the attachment, can not, on be. 


ing returned forfeited, have the effect of a judgment, an execution issued 
thereupon will be superseded, or enjoined, according as the objection may 
be. Dansby v. Johnson, use of Gresham. 390, 


. The issuance of an execution, is an act purely ministerial, and may there- 


10. 


fore be delegated. Kyle v. Evans, et als. 481. 

A justice of the peace, in the issuance of an execution, acts ministerially and 
not judicially, and may therefore, delegate that power to another: and it is 
not necessary that such delegatton should be in writing. Ibid. 

Property levied on may be sold after the return day of the execution, by the 
consent of the defendant, without a venditioni exponas. Pickard, et als. 
v. Peters, use, &c. 493. 

When property is levied on as belonging to the principal, and is claimed by 
another, the plaintiff may lawfully proceed to have satisfaction, by causing 
another levy to be made on the property of the surety, and this right is de. 
clared by statute. Jemison v.Cozens. 636. 

Where an execution is unauthorised by the judgment, a supersedeas is the 
proper remedy, or when the court, from which it is issued, is in session, a 
motion to quash will be entertained. Crenshaw, guardian, &c. vy. Hardy. 
653. 

No execution can issue against the sureties of an executor or administrator, 
until the return of an execution unsatisfied, against the principal in the ad. 
ministration bond. Watkins v. Bassett and wife. 707. 

If such execution issues improperly, it may be quashed, but no writ of error 
can be prosecuted to reverse it. Jhid. 


See Garnishee, 7, 8. 
See Judgment and Decree, 14. 
See Lien, 5, 6, 7. 
See Sheriff and Sureties, 1. 
EXECUTORS AND ADMINISTRATORS. 


1. 


4, 


An executor or administrator may report an estate insolvent when the per~ 
sonal property is insufficient to pay all the debts; and the effect of such re. 
presentation, duly certified from the County Court, will be to abate all suits 
then pending. Woods vy. McCann and Witherspoon, adm’rs. 61. 

A presentment of a claim against an estate, within the time required by law, 
to the executor or administrator, is sufficient, without establishing at that 
time, its justice. Jones v. Pharr. 283. 

A proceeding against a constable, by motion, for failing to make money 
upon an execution, when he could have done so by the use of due diligence, 
can not, after the death of the constable, pending the motion, be revived 
against the admijnistrator, because the revival of the suit is not provided for 
by statute. Logan, adm’r v. Barclay. 361. 

The voluntary appearance of an adminjstrator, and consent to become a 
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party to thesuit, isan admission of record that his intestate was served 
with process. Clark’s admr’s v. Stoddard, Miller & Co. 366. 

The functions of an executor do not necessarily cease with the final scttle- 
ment of the estate, either with the Orphans’ court, or with the devisees or 
distributees. Norman v. Norman, 389. 

. An administrator may plead the insolvency of the estate committed to his 
charge, jn abatement of a suit by capias, in the life-time of the intestate, in 
which an attachment also was sued out as an auxilliary process, and levied 
on real and personal estate. And the lien of such attachment is only an 
inchoate right dependent on the judgment, which not being allowed, the 
lien is gone. Hale, adm’r v. Cummings & Spyker. 398. 

Fraud,fin a sale made by ah administrator of his intestate’s effects, is a valid 
defence to the contract, when attempted to be enforced by an administrator 
de bonis non of the estate. Rice & Moore y. Richardson & Keith, admr’s. 
428, 

. The resignation of an executor or administrator will not abate a suit then 
pending, If there be more than one, the suit will proceed in the name 
of or against those remaining ; if he is the sole representative of the estate 
the suit will be revived in the name of his successor. Elliott, adm’x v. Es. 
lava. 568. 

An executor or administrator of an executor or administrator, cannot be 
sued at law, for the devastatit of the former executor or administratur; in such 

a case, resort must be had to a courtof chancery. Taliferro, adm’r de bonis 
non of Polly Thompson v. John Y. Bassett and wife. &c. 670. 

Whether the sureties of an executor, are liable for assets remaining in spe- 
cie, at his death, unadministered, and which pass into the hands of succeed. 
ing representatives of the estate——Quere. Ibid. 

When a judgment is improperly rendered against an administrator, the 
statute judgment consequent on a return of an execution not satisfied, is 
void also. Watkinsv. Bassett and wife, &c. 707. 

. Where an executor purchases part of the testator’s estate, he is, after the 
expiration of the term of credit, chargeable with the amount as cash. Chil- 
dress v. Childress. 752. 

. The executor purchased from the United States, paid for and received the 

evidence of title for a tract of land; afterwards he sold to the testator a 
moiety, who paid the money, but received no written evidence of his pur. 
chase; the testator in his lifetime, relinquished his right to the executor for 
a valuable consideration without writing. Held, that the executor was not 
bound to account for the land as a part of the testator’s estate. Wood v. 
Wood, etal. 756. 
Semble—executors as to whom a bill in chancery is dismissed, are compe- 
tent witnesses for a co-executor, as against whom the bill is prosecuted, 
where it appears independently of their testimony, that they are not respon. 
sible to the complainant or their co-executors. Ibid, 

See Error, and Writ of, 11. 

See Evidence, 36. 

See Execution, Writ of, 10. 

See Mortgage, 3, 4, 5. 

See Orphans’ Court, 3, 6. 

See Pleading, 25, 26. 

See Process, 4. 

See Scire Facias, 4. 

See Statute of Limitations, 4. 
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FERRY AND FERRYMAN. 


1. A public ferryman who, according to the statute of this State, has given bond, 
is acommon carrier. Babcock & Beene v. Herbert. 392. 

2. A license to keep a public ferry, on a navigable river, does not authorise the 
grantee of the ferry to place any obstruction across the stream on which the 
ferry is situated; and therefore, where a rope was stretched across a river to 
pull the ferry boat over, the owner of the ferry was held responsible for an 
injury arising from thateause. Ibid. 


FORCIBLE ENTRY AND DETAINER, &c. 


1. A Justice of Peace has the power to supply the loss of any paper relating to 
a cause pending before him. Cunninghamv.Green. 127. 

2. Acomplaint ina suit for a forcible entry, is not insufficient, because it seeks 
tu recover a messuage, with the apprutenances, known as the south half of 
section twenty. Such a description of the land is ample; and the judgment, 
if a recovery is had, may be to recover the half section, as that is the name 
by which the messuage is known. Ibid. 

. An allegation of seizin in fee in the plaintiff, and an assertion that the de- 
fendant entered and disscized, and put out the plaintiff from the peaceable 
possession of the lands described, is a sufficient averment of possession. 
Ibid. 

. The defendant in an action fora forcible enfry,can not introduce evidence 
to shew that the land in controversy isa part of the public domain, for the 
purpose of contradicting the allegatian of the plaintiff that he is seized in 
fee. Ibid. 

. Nor is such evidence admissible to show that the plaintiff was not in posses- 
sion at the time oftheentry. ‘The fact, if admitted, has a tendency to elu- 
cidate the question as to the possession, which is alone in issue. Ibid. 

. A Judge of the county court has no authority to award a writ of certiorari, 
returnable into the circuit court, in a suit for a forcible entry and detainer. 
Corner vy. Corner. 524. 

. A justice of the peace may permit an amendment to the complaint in a case 
of forcible entry and detainer, before issue joined. Murryv. Harper. 744. 

- When the circuit court affirms the judgment ofa justice of the peace, in a 
case of forcible entry and detainer, it is not error for the cobrt to remand the 
case, to enable the justice to issue a writ of restitution. Ibid. 

FRAUD. 

1, A plea averring that the note in suit was given for ap interest in two lots in 
the town of Dadeville—that the lots were in the first instance purchased by 
one W, the condition of the sale to him, being that the title was not to be 
made until the payment of the purchase money—that W died without mak- 
ing full payment: that with a knowledge of these facts, the plaintiff fraw- 
dulently sold the lots to the defendant, and can not make, or obtain to be 
made, a title therefor; and that the defendant has not now, and never had, 
possession of the lots: Held, to be bad. 1, because a plea alleging fraud, 
must show in what the fraud consists; and the facts stated in the plea are 
no evidence of a fraudulent intention. 2, when the contract is stil] subsist- 
ing, it is no defence toan action for the purchase money that the defendant 
is not in possession of the land. 3, while the contract remains in force, it is 
no defence toan action at law, for the purchase money, that the vendor can 
not make a title, as he is responsible on his covenant for failing to make 
title. Clay, et al. v. Dennis, use &c. 375. 

. Fraud, in a sale made by an administrator of his intestate’s effects, is a valid 
defence to the contract, when attempted {g be enforecd by an administrator 
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de bonis non of thc estate. Rice & Moore v. Richardson & Keith, adm’rs. 
428, 
See Chancery, 14, 15, 24. 
See Vendor and Vendee, 4, 5. 


GAMING. 


1, Where money is wagered and deposited in the hands of a stake-holder, it 
may be arrested by either party before it is paid over, by a notice not to pay 
it. In such acase, however, a special demand would be necessary to ena- 
ble him who gave the notice, to maintain an action for the sum deposited hy 
him. Shackleford vy. Ward. 37. 

2. But if the stake-holder, after being so notified by one of the partics, pays 
the money to the other, he thereby waives the special demand, and may be 
sued as soon as the plaintiff elects to consider the wager as void ; or as soon 
as ittis ascertained that in point of fact, the wager was neither lost nor 
won. Ibid. ; 

3. Where a conveyance of land was induced by money lost at gaming, and also 
cash paid, although the contract is void, yet equity and moral justice re- 
quire that the purchaser should be reimbursed the cash paid, before his title 
will be divested in favor of a prior incumbrancer who was not in possession 
and whose mortgage was not registered. Fenno, et al. vy. Sayre & Con- 
verse. 458. 

See Vendor and Vendee, 7. 

See Practiee in Chancery, 10. 


GARNISHEE. 


1, It ismo defence to a suit on a note, that one of the@§fendants had been gar- 


nisheed by a creditor of the payee, and judgment obtained against him, with- 
out proving, also, that the judgment had been satisfied. Cook, adm’r v. 
Field, etal. 53. 

2. Such proof may be made in the action of assumpsit under the general issue-— 
Ibid. 

3. A debt in sujt, may under the attachment law of this State, be attached at 
the suit ofa creditor of the plaintiff, in the same court, where the suit is 
pending. Hitt vy. Lacey. 104. 

. Where the defendant pleaded puis darrien’ continuance, that since the com- 
mencement of the suit, the debt sued for, had been attached in the same court, 
and that judgment had been obtained against himas garnishee, which he 
had satisfied ; on demurrer, the plea was held good, but that the plaintiff was 
entitled to his costs up to the time of plea pleaded. Ibid. 

. No judgment can be rendered against a garnishee, on his answer, until judg- 
ment is obtained against the defendant in attachment. Gaines v. Beirne 
& McMahon 114. 

. The statute contemplates the viva voce examination of the garnishee, in open 
court ; and although this may be dispensed with, and the answer received in 
writing, it is no part of the record, unless made so by bill of exceptions, or 
incorporated into the judgment by a recital of its substance: when, there- 
fore, the clerk sent up a writing, purporting to be the answer of the garni- 
shee, which varied from the recital of the answer in the judgment, it was 
disregarded. Ibid. 

Where an execution is returned, satisfied, the judgment is discharged ; and if 
garnishee process is afterwards issued against a debtor of the defendant in 
execution, it will be quashed, on producing the execution returned satisfied. 
Thompson y. Wallace. 132. 


- 
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8. Where an execution has been levied, and the plaintiff is satisfied, by pay- 
ment received. thfough a stranger, who lends the moncy to the defendant in 
execution, thé judgment can not afterwards be the foundation of garnishee 
process. Ibid. d 

9. An attorney whdhas money belonging toa defendant in execution, is sub- 
ject to be garnisheed, although the money in his hands has been collected by 
suit. Mann v. Buford. 312. 

10. When the answer of a garnishee states facts, from which an indebtedness to 
the defendant in the execution must be inferred, and that for a specific sum, 
a judgment may be rendered against him, although his answer contains no 
distinct admission of indcbtedness. Ibid. 
See Practice at Law, 12. 


GIFT. 


1, Semble, the declarations of a father made simultaneously with the execu. 
tion of a deed of gift toa daughter, that the deed was his will ; it would 
save him the trouble of making a will; he was to enjoy the property during 
his life, &c.—when coupled with the fact, that he was an habitual drunk- 
ard, of but ordinary understanding ; and that the deed divested him of the 
present right of possession of all his estate, both real and personal, satisfac. 
torily show, that he was ignorant of the legal effect of what he did, and 
that he supposed he was executing a testamentary paper. And a deed exe- 
cuted under such circumstances, may be set asjde, on the ground of sur: 
prise. Gibson, et al. v. Carson’s adm’r. 421. 

2. Semble, the wife acquires no right, by marriage, to the property of the hus: 
band, and can not@Maintain a bill in equity, to set aside a deed of gift exe: 
cuted by him previous tothe marriage, on the ground that he continued in 
possession, and she married him under the impression that the property was 
his. Ibid. 


GRAND JURY. 


1, A grand jury legally constituted of thirteen members, is competent to act, 
although it may subsequently be reduced, by the absence of one juror, to 
twelve: and this js also the case, notwithstanding the court, by statute, has 
the authority to re-constitute the grand jury, on account of the absence or 
inability to serve, of all or any of the grand jurors. The State of Alabama 
v. Miller. 343. 

2. The certificate of the officers selecting grand juries, under the a¢t of 1836, is 
a record which cannot be impeached by evidence showing that jt was not 
signed by the clerk whose name appears to it; or by showing that he was 
not present when the duties were performed. The State vy. Clarkson. 378. 

3. An indictment found among the files of the court, and recognized as an au- 
thentic paper, proves itself, when the question of authenticity is raised on an 
issue to a plea to the same indictment; and on such an issue no evidence 
need be produced to sustain the affirmative. Ibid. 

GUARDIAN AND WARD. 


1, Upon the settlement, by the orphans’ court, of the accounts of the guardia% 
of a female ward who has married, the decree should be rendered in favor of 
the ward and her husband jointly. Crenshaw, guardian, &c. v. Hardy. 659. 

2. The father, as the guardian by nature, is entitled to the direction and con- 
trol of the person and property of his child until it attains the age of twen 
ty-one years, subject to the right of chancery under some circumstances to 
place the child under the pupilage of another. Wood vy. Wood, et al. 756. 
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HUSBAND AND WIFE. oe 

1, Semble, the wife acquires no right, by marriage, to the property of the hus. 
band, and can not maintain a bill in equity, to setjaside a deed: of gift exe- 
cuted by him previous to the marriage, on the grodnd that he continued in 
possession, and she married him under the i medias FY: that the property was 
his. Gibson, et al. vy. Carson’sadm’r. 421. 

2. Where the separate estate of the wife is levied on to pay a debt of the hus. 
band, in default of any other remedy, a sale may be stayed by injunction. — 
Calhoun, by her next friend, v. Cozens, et al. 498. 

3. A married woman, whose husband has abjured the State, and whosince that 
event has traded as a feme sole, and taken notes in her own name, may sue 
for and recover the amount. Arthur & Corprew v. Brodnax. 557. 


INDICTMENT. 


1. An indictment for playing at cards in a store-house where spirituous liquors 
are retailed, must allege such to have been the character of the store-house 
when the playing took place; and itis not enough to aver, that spirituous ]j- 
quors were retailed there when the indictment was found—the playing be. 
ing charged on a previous day. The State v. Coleman and Owens. 14, 

. An indictment, charging the defendant with selling spirituous liquors, to 
wit: rum, brandy, whiskey and gin, in less quantities than one quart, with. 
out having first obtained a license, is good. The State v. Whitted. 102. 

. An indictment found among the files of the court, and recognized as an au. 
thentic paper, proves itself, when the question of authenticity is raised on 
an issue to a plea to the same indictment; and on such an issue no evidence 
need be produced to sustain the affirmative. ‘The State v. Clarkson. 378, 

. The charge on an affidavit before a justice of the peace that M. H. and P. D. 
W., took and feloniously carried away a certain hog, is in legal import, a 
charge of larceny, and may be alleged, in an indictment for perjury, aa 
charging and intending to charge that the hog was feloniously taken, stolen 
and carried away. The State v. Lea. 602. 

. When the affidavit upon the charge of perjury as founded, merely states the 
belief of the affiant, that a larceny has been committed, the assignment of 
the perjury must negative the words of the affidavit, and it is not sufficient to 
allege generally that the persons charged had not committed the larceny ; it 
is necessary, when the defendant only states his belief, to aver that the fact 
was otherwise, and that the defendant knew the contrary of what he swore. 
Tid. 

INDORSEMENT. 


1. Onacontract for the sale of some slaves by S to G, the latter transferred to 
S, by endorsing his name thereon in blank, a note made by one R to J, but 
which had never been assigned by him toG, Asuit being brought against 
G on his assignment, in the name of J, for the use of S—Held, First, that 
an irregular assignment like this, which did not convey the legal title, was 
not embraced by the statute of 1828, defining the liability of endorsers. Se- 
cond.—That the liability created by the assignment was, that the assignor 
would pay the debt, if by the use of proper diligence it could not be obtained 
from the maker of the note. Third—-That what would constitute proper 
diligence, was a question of fact for the jury, under all the circumstances of 
the case, and that suit must be brought to the first term of the court to which 
it could be brought after the maturity of the note, unless some valid reason, 
such as the insolvency of the party, &c. excused it. Jordan, use, &c. v, 
Garnett. 610. 

3 
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2. The transfer of a note by the assignment of the payee jointly with one who is 
a stranger to the note, does not convey the legal title, and therefore, not 
within the statute of 1828, to define the liability of endorsers, but is an affirma- 
tion or warranty that the note may be collected of the maker by due dilli- 
gence. What would constitute such diligence, would be a question of fact, 

_ under all the circumstances of the case, for the jury. Hall v. Chilton & 
McCampbell. 633. 

3. A declaration on such an assignment in asuit against the assignors, which 
averred that when the note became due and payable, diligent search and 
inquiry was made after the maker in the county and State, which was his 
ordinary place of residence, to present the note for payment, but that he could 
not be found, and that his place of residence was unknown to the plaintiffs, 
and that suit was commenced against him to the first court to which he could 
be sued, but that he could not be found—held sufficient. Ibid. 

4. A blank endorsement imports a consideration, and can be given in evidence 
on the common ceunts. Milton v. DeYampert. 648. 

5. When one places his name in blank upon the back of a note, negotiable and 
payable in Bank, although the note is not endorsed by the payee, the endor- 
ser thereby becomes bound to a similar extent as he would be by a perfect 
endorsement to another party toa nete; and he may be charged by the payee, 
upon showing a demand upon the maker, and notice to the endorser, on the 
last day of grace. Ibid. 

See Action, 4. 
See Bills of Exchange, 8. 


INDORSER AND INDORSEE. 
See Indorsement, 2, 3, 5. 
INSOLVENT DEBTORS. 


1, The notice published in a newspaper, that a debtor would appear at a place 
designated, ‘on Saturday, the 28th July next,” and render a schedule of his 
property as an insolvent debtor, when in fact the 28th of July was Friday, 
held sufficient. Briggs v. Hobson. 404. 

2. The condition of a bend to take the benefit of the act for the relief of insol- 
vent debtors, is not forfeited because the justice of the peace will not permit 
the debtor to take the oath, or render the schedule required by law, if the 
creditors have been daly notified of the intended application. Ibid. 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. A writ issued against two, but was executed on one only; the judgment en- 
try recites that the parties came by attorneys, “and the defendant with- 
draws his plea,” and a judgment was rendered against the defendant, with- 
out designating him by name: Held, that it must be considered as a judg- 
ment against the defendant only, who was served with process. Ice v. 
Manning. 121. 

2. In the condition of a bond, executed to remove by appeal, a case of the trial 
of the right of property, from a justice of the peace to the circuit court, it was 
recited that sundry executions had been levied on the property in question— 
Held, that it could not be intended, that the cases had been consolidated by 
the justice, but the reasonable inference was, only one had been tried, or ap- 
pealed from. Murray, adm’r v. Ezell. 148. 

3. Where the record recites, that it satisfactorily appeared to the court the ori- 
ginal entry was irregular, through mistake, &c. it will be intended that the 
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INTENDMENTS AND LEGAL PRESUMPTION—continuep. 
court was satisfied of the mistake, by legal proof. Allen and Dean v. Brad- 
ford and Shotwell. 281. 

6. Upon the margin of the judgment entry, the suit was stated against the de. 
fendants in the firm name; the process had been served on one of the de- 
fendants, and he only pleaded; the judgment recites that the parties came 
by their attornics, and the jury were empannelled to try the issue joined— 
Held, that the reasonable inference is, that they only appeared who were 
parties to the issue tried. Catlin, Peeples & Co. v. Gilders, ex’r and 
ex’rx. 536. 

- Where there are two defendants, only one of whom is served with process, 
and pleads, and the judgment entry recites that the parties came by their 
attornies, and thereupon came a jury, &c. it will be intended that they only 
came who had made upan issue to be tried by jury. Puckett v. Pope. 552. 

. The filing of a plea is an admission that a declaration was filed, although it 
may not appear in the record. Arthur & Corprew v. Broadnax. 557. 

. Where the judgment recites, that there came a jury of good and lawful men, 
to wit, and eleven others, it will be intended that the case was tried by 
a competent jury. Ellis v. Dunn, Taylor & Co. 632. 

. If the jury return a verdict in favor of the plaintiff for a specific sum, and the 
judgment is, that the plajntiff “‘ recover of said defendant the said sum of 

dollars, so assessed as aforesaid,” &c. the legal conclusion is, that the 
judgment is for the amount of the verdict. Ibid. 

11. Where there are several plaintiffs, and the jury find for the “ plaintiff,” the 
verdict will be regarded asa finding of the issue in favor of the “ plaintiffs.” 
Ibid. 

See Coroner, 2, 3. 





See Error, and Writ of, 12, 13, 14. 
See Pleading, 31. 
‘See Process, 5,6. 

See Sale of Chattels, 6. 

See Verdict, 2. 


JUDGMENT AND DECREE. 


1. The record contained an order of publication, by the orphan’s court, requir. 
ing the executor to settle, on a day designated, the accounts of his testator’s 
estate. On the day appuinted,a decree was rendered, reciting that a final 
settlement was made, and ordered to be recorded. The decree, after ad- 
judging that certain sums were due to the different legatces, concludes thus: 
‘* All the above specified legacies to be paid according to the terms and con- 
ditions of the last will of said deceased, with interest from this date, to be 
subject tosuch payments as may have heretofore been made, with interest there- 
on from the time they were made.” Held, that the decree was final, espe- 
cially as the will did not require any thing to be done to entitle the legatees 
to receive their portions; and that an execution might issue under the sta- 
tute, in favor of each legatee, for the amount respectively adjudged him, or 
her. Elliott v. Mayfield anc wife. 223. 

2. Where there are several legatees and several executors, a decree by the or- 
phans’ court, in favor of one or more of the legatees, against one of the ex- 
ecutors, and in favor of other legatees against the other, even if it be irregu- 
lar, is not void; and an execution may thereon issue. Ibid. 

3. Althougigp scire facias may not have lain at common law, to revive a judg- 
ment in a personal action, where no execution had issued thereon within a 
year and a day after its rendition, yet the long continued practice in this 
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State, of thus reviving such judgments, before our statute upon this subjeet, 
tacitly modified the cammon law. JhiJ. 


. The assignment of a judgment, is a transfer of the money to be collected on 


6. 


7. 


“N 


it, and when collected by the attorney of the original plaintiff, who has had 
notice of the assignment, is held for the use of the assignee. Gayle & Saf- 
fold v. Benson. 234. ~ 

An alias execution cannot issue after the death of the defendant in execution, 
without a revival of the judgment, unless such alias is issued to continue a 
lien acquired by a former execution, issued in the life-time of the defendant. 
Fryer, adm’r v. Dennis. 254. 

Where an action is brought by two, it is irregular to render a judgment in fa- 
for of one. Allen and Dean v. Bradford and Shotwell. 281. 

A judment may be amended nunc pro tunc, although no execution has issued 
on the original judgment within a year and a day from its rendition; but if 
& scire facias was necessary to authorise the issuance of the execution on 
the original, the same step must be taken on the amended judgment, as the 
entry is made nunc protunc. Ibid. 

A judgment nunc pro tunc may be entered without notice to the opposite 
party. Ibid. 

An order of the circuit court to sell land, levied on by a constable, is not such 


a final judgment as a writ of error will lie from. White & Bingham v. Shan- 
non. 286. 


10, The terms “in due form,” as used in the act of Congress of May, 1790, 


which provides for the authentication of the records and judicial proceed. 
ings of the courts of a sister State, merely mean that the attestation of the 
clerk shall be according tothe form prescribed for the Court where the pro- 
ceedings were had; and the certificate of the presiding judge is made the 


only evidence that such form has been observed. McRae y. Stokes and 
Smith. 401. 


11. In the attestation of the clerk it was affirmed, that the records of another 


rR, 


13. 


court lately existing in the town in wliich his court was holden, (and in 
which late court the judgment was rendered,) had by law been there trans- 
ferred ; the presiding judge certifying that the attestation was “in due form,” 
it was held, that the transcript was sufficiently authenticated, without the 
production of the law by which the transfer was made. Ibid. 

The declaration described a judgment recovered at ——— in the county of 
Richmond, in the State of New-York, by and before the supreme court of 
judicature for said county and State; the exemplification produced, was a 
jodgment rendered by the supreme court of judicature of the people of the 
State of New-York, at the city of Albany—Held, that the record offered in 
evidence, was not admissible under the plea of nul tiel record. Pearsall v. 
Phelps. 525. 

The defendant being sued on the exemplification of a judgment, rendered in 
the State of Mississippi, pleaded that he was not a citizen of Mississippi; 
was not there at any time pending the suit, nor was he notified of its pen- 
dency by the service of process or otherwise, and that he did not appear to, 
or defend the same, either personally, by attorney or otherwise—Held, that 
the plea was not bad on demurrer, that if there was any thing in the record 
which would estop the defendant from interposing such a plea, it should have 
been replied. Puckett v. Pope. 552. 


14, Lands of the debtor, within the county, are bound by 1 rendition of a 


judgment, and not merely from the teste of the exceution, or the time of its 
receipt by the sheriff. Morris v. Ellis. 560. 
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See Evidence, 28. 

See Amendment, 2. 

See Intendments and Legal Presumptions, 7,8. 

See Executors and Administrators, 11. 

JUDICIAL DAY. 

1, The 25th day of December, is not dies non juridicus, nor will a writ of er- 
ror be quashed, because it was issued on that day Starke v. Marshall & 
Cammack, 44. 

JURISDICTION. 

1, On appeal from a justice of the peace, the amount of damages laid in the 
declaration is matter of form, and cannot be looked to to show that the 
court had-no jurisdiction: that is ascertained by the amount of the recove- 
ry. Cothran, et al. v. Weir. 24. 

2. Where several defaults, for not paying over money on distinct executions, 
were embraced in the same motion, as the amount of each default was suf- 
ficient to give the court jurisdiction—Held, that no objection could be taken 
after a verdict, on an issue made up on the motion, to the union of separate 
causes of action in the same motion; the court considering it equivalent to a 
consolidation, by consent, of distinct motions, Morgan, Mann and Ball v. 
Billings. 172. 

3. The city court of Wetumpka is a court of limited jurisdiction, and has no 
authority to issue a certiorari toa justice of the peace. Gray v. Apperson, 
use, &c. 328. 

A. A Judge of the county court has no authority to award a writ of certiorari, 
returnable into the circuit court, in a suit for a forcible entry and detainer. 
Corner v. Corner. 524. 

5. Where a statement filed in an appeal case, describes a note of fifty dollars, it 
is not available on error, that the sum sought to be recovered was beyond 
the jurisdiction of the justice of the peace ; non constat but the interest had 
been remitted. Bentley, et al. v. Wright. 607. 

See Bonds, 2. 

See Chancery, 10. 

See Orphan’s Court, 1, 3, 4, 5. 
See Abatement, 5. 

JURY. 

1. When the office of sheriff is full, and a temporary inability of the sheriff to 
act, from sickness, the court has no power to direct the coroner to impannel 
a jury in a criminal case. The State of Alabama v. Monk. 415. 

2. A person who removed to the territory of Louisiana after the treaty of Paris, 
in 1803, and before its admission into the Union as a State, and was an in- 
habitant thereof from the time of his removal until after the adoption of the 

State Constitution, and its admission into the Union, does not thereby be- 
come a citizen of the United States. The State v. Primrose. 546. 
See Practice at Law, 9. 

JUSTICES OF THE PEACE. 

1, A Justice of Peace has the power to supply the loss of any paper relating to 
a cause pending before him. Cunninghamy. Green. 127. 

2. A justice of the peace, in the issuance of an execution, acts ministerially and 
not judicially, and may, therefore, delegate that power to another; and it is 

not necessary that such delegation should be in writing. Kyle v. Evans, 
et als. 481. 
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LEGACY AND DISTRIBUTIVE SHARE. 


ee 


1, The action of account, or other appropriate action at law, though given by 


statute, does not exclude any other statute remedy fur the recovery of lega. 
cies. Elliott v. Mayfield and wife. 223. 


2. A testator bequeathed to his wife “one thousand dollars in cash to be paid 


her out of the money due me (him) in the State of Virginia, from Thomas 
McCargo, when the same shall be collected.” He also bequeathed the ba. 
lance of the debt, after his wife should be paid, to his son: Held, that the 
wife was entitled to her legacy, if so much was collected of the debt, with. 
out abatement for the charges of collection; the residue of the debt being 
more than ample for that purpose. Childress vy. Childress. 752. 


3. A bequest of the balance of the debt or money due the testator from an in. 


4 


dividual named by him, after the payment of a legacy with which he had 
charged it, means so much as shall be realized over and above the charge, 
after the costs of collection shall have been paid; for these costs the estate 
generally, shall not be bound; it appearing from the will that the testator 
had specifically devised and bequeathed his property. Ibid. 

Although the second section of the act of 1830, to extend the powers of the 
orphan’s court, &c. does not expressly mention legatees, yet they are enti- 
tled to the remedy it affurds,and may have execution of decree of the or. 
phan’s court in their favor. Ibid. 


5. The act of 1806, “ concerning wills and testaments,” &c. gives an action at 


law to a legatee against an exeeutor, the limitation to the prosecution of 
which is six years; and after the expiration of that period a suit in equity, 
cannot be brought for the recovery of a residuary legacy, &c. Wood v. 
Wood, etal. 756. 


LIEN. 


1. 


The vendor of land, has a lien, in equity, on the land sold for the unpaid pur- 
chase money, where he has not taken personal security for its payment, or 
a distinct collateral security as a pledge or mortgage. Foster v. ‘The Trus- 
tees of the Atheneum. 302. 


2. A surety paying a debt, stands in the place of the creditor, and is entitled to 


the benefit of all securities which the creditor had for the payment of his 
debt. But he can not assert a lien, in virtue of the instrument on which he 
is surety, as that becomes functus officio, by the payment of the debt secur- 
ed byit. Ibid. 


3. A surety of a vendee, who is compelled to pay the purchase money, has no 


lien in equity upon the Jand. Ibid. 


4. A numberof gentlemen associated themselves together, to establish a female 


school, of which one W was the nominal head; and purchased a house for 
the contemplated school, of D, at the price of six thousand dollars ; of which 
sum two thousand dollars was paid down, in the funds of the association, 
and the residue secured, to be paid by two bills of exchange, drawn by one L 
on W, and by him accepted. The bills were payable to, and endorsed by one 
Hto F, by himto RS F, and by him to D, the vendor of the land, who the'e- 
upon conveyed the premises to W. ‘The company were afterwards incorpo. 
rated, and the first bill which fell due, was paid with the funds of the corpo- 
ration. Afterwards, W conveyed the property to the corporation, taking 
from four persons, (F' being one) who describe themselves as trustees of the 
corporation, a covenant to indemnify him from liability on his acceptance 
of the last bill ofexchange. F wassued on the bill as endorser, and com- 
pelled to pay it, and filed his bill asserting a lien in equity, on the house pur- 
chased from D, to the extent of the sum paid by him, in preference to cer- 
tain creditors of the corporation, who had obtaincd from it a deed of trust on 
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the house, with notice of his lien: Held, First, that F was a mere surety for 
the corporation, and that the payment by him of a part of the purchase mo- 
ney, gave him no lien on the land. Second. That neither D nor W had 
any lien in equity, on the land to which F could be subrogated,—admitting 
he had such a right—That D had no such lien, because he had taken the se- 
curity of two persons for the payment of a part of the purchase money who 
were not members of the corporation ; and that although W could not have 
been compelled to make title to the company until they had paid the purchase 
money for which he was bound, he had voluntarily relinquished this advan- 
tage, on being indemnified by F and others, and could not be permitted af- 
terwards toassert it. Ibid. 

. When the sheriff demands a bond of indemnity from the plaintiff in execu- 
tion, which is not given, he may deliver the property levied on to the person 
from whose possession it was taken, but if he does not do so, but retains it, 
the liencontinues. Pickard, et als. v. Peters, use, &c. 493, 

. Where, upon the refusal of the plaintiff in the senior execution to indemnify 
the sheriff, on his demand, the plaintiff in a junior execution gives the neces- 
sary bond, the levy of the seniur execution is discharged, and the lien trans- 
ferred to the younger execution. Ibid. 

. Lands of the debtor, within the county, are bound by the rendition of a judg- 
ment, and not merely from the teste of the execution, or the time of its re- 
ceipt by the sheriff. Morris v. Ellis. 560. 

. When a mortgage of personal estate, which is removed to this, from another 
State, subsequently to the incumbrance, has lost its priority of lien, as to cre- 
ditors whose debts are contracted here after the remoyal of the property, un- 
der the act of 1823—Aikin’s Digest, 207, § 4—this matter can not be urged 
by the personal representatives of the mortgagor, as a defence to the mortga- 
gee’s bill for foreclosure and sale. ‘The proper course, under this statute, 
where the creditor has obtained no specific lien by judgment and execution, 
is to file a bill against the personal representative of the mortgagor, joining 
the mortgagee, and asserting the right to satisfaction for his debt, by subject- 
ing the mortgaged chattel to its payment. Stewart and Irvine v. Fry’s 
adm’rs. 573. 

See Chancery, 2!. 

See Vendor and Vendee, 6. 


LIMITATIONS, STATUTE OF. 


1. Where issue is joined on the plea of the statute of limitations, the jury have 
nothing to do with the justice of the account. Shawv. Yarborough. 588. 

2. The plaintiff may reply the statute of limitations to an account pleaded as 
a set-off, notwithstanding the claim sued on is obnoxious to the same de- 
fence, which the defendant omits or neglectsto plead. Ibid. 

. The exception in the statute, in favor of dealing between merchant and 
merchant, must be relied on by a replication to the plea. Ibid. 

. A promise by one of several executors or administrators, will not take a 

case out of the statute of limitations. Caruthers & Kinkle v. Mardis’ 
adm’rs. 599. 
An account consisting of the price of a carriage, purchased and paid for by 
the plaintiff for the defendant, at his request, together with the costs of the 
transportation from New York to New Orleans, is not an open account, so 
as to be barred by the statute of limitations of three years. Ibid. 

. All the plaintiffs to an action, must be competent to sue, otherwise the ac- 
tion cannot be maintained; when, therefore, the statute of limitations has 
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LIMITATIONS, STATUTE OF—continvep. 


begun to run against. one of several parties intitled to a joint action, it ope 
rates as a bar tosuch action. Hardeman, et als. v. Sims, et als. 747. 

- Where the remedy at law and in equity, is concurrent, the statute of limi. 

tations applies alike in both forums. In the case of a strict trust, and where 
a fraud has been practised, the statute will not operate proprio vigore; un- 
less perhaps the trustee in the first case has placed himself ia a position an. 
t igonistical to the cestui que trust, or in the latter until the fraud has been 
discovered. Wood v. Wood, et al. 756. 
The act of 1806, “ concerning wills and testaments,” &c. gives an action at 
law to a legatee against an executor, the limitation to the prosecution of 
which is six years; and after the expiration of that period a suit in equity, 
cannot be brought for the recovery of a residuary legacy, &c, Ibid. 

See Pleading, 27. 

See Evidence, 12. 


MANDAMUS. 


1, Where a motion was made for a new trial at the term at which the judgment 
was rendered, but the court adjourned without disposing of it, the refusal of 
the Judge at the next term, to hear the motion and decide it on its merits, 
will not authorise a reversal of the judgment in the cause. A mandamus 
is the appropriate remedy to compel a court to enter and decide upona mat. 
ter within itsdiscretion. Bridges and Beers v. Miller. 746. 

See Error, and Writ of, 


MILLS. ~" 


1. In proceeding by writ of ad quod damnum, to establish a mill, its location 

should be ascertained, either by the inquest or the judgment of the court, with 
sufficient certainty of description to enable a surveyor to find the place de- 
signated. Nothing can be claimed under a grant to build a mill in number 
seven, of township nineteen, of range twenty-five; as the location is not suf: 
ficiently definite. Macon and Stephens v. Owen. 116. 
Where a writ of ad quod damnum was sued out on the seventh of Septem. 
ber, 1836, returnable to the next term of the Orphans’ court, (which holds its 
sessions monthly,) and no proceedings are had on it until the next February, 
it is to be considered as abandoned; and a grant to build a mill, afterwards 
made on this writ, will not over-reach a grant made to another, who sued 
out his writ in December, 1836, and prosecuted it without delay, so as to 
obtain a judgment in January, 1837. Ibid. 


MORTGAGE. 


1. Where, on moticn of the purchaser, at a sale of mortgaged premises, undef 
a decree of foreclosure, a writ of possession is directed by the Chancellor to 
issue against the person in possession, an appeal from such order, by the 
tenant, against the purchaser, is the most appropriate remedy ; but as such 
an order is final in its character, a writ of error will lie. Creighton, et als. 
v. The Plantersand Merchants’ Bank, 156. 

. The profits arising out of the use of a personal chattel, may be made the sub. 
jectofamortgage. Stewart and Irvine v. Fry’s adm’rs. 573. 
Where the mortgagee permits the mortgagor, who is also the debtor, to re- 
ceive the mortgaged profits, the former is not entitled to have an account 
against the personal representatives of the latter, for sums received by him 
in his life-time. Ibid. 

. And the rule is the same, although there is a specific contract, to apply the 
profits to the extinguishment of the debt. In sucha case, the profits, when 
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MORTGAGE—contTINUED. 


received by the mortgagor, and carried into his general funds, can not, after 
his death, be reached by the mortgagees, as atrust. The trust fund is not 
capable of distinction, and it remains only as a general debt against the es- 
tate. Ibid. 

. Such a contract, to apply the profits in extinguishment of the debt, is 
binding on the personal representative, and if profits are realized by him 
from the use of the chattel after the mortgagor’s death, they are to be ac- 
counted for to the mortgagee, and are not to be considered as general assets 
of the estate. Ibid, 

See Surety, 5. 

See Lien, 9. 


ORPHANS’ COURT. 


1. In the execution of a will, questions may arise, which the Orphans’ court is 
incompetent to determine; and where a trust, technically so called, is requir- 
ed to be enforced, a court of equity must be resorted to. Elliott v. Mayfield 
and wife. 223. 

The Orphans’ court being authorised to direct the real éstate of a testator or in- 
testate to be sold “either for money, or un credit,” it may order that it be sold 
for cash as to a part of the purchase, and on a credit as to the residue. The 
heirs of Griffin v. Griffin’s ex’ts. 623. 

. The Orphans’ courts of this State have not power to cite an executor or ad- 
ministrator to make settlement, unless he derives his appointment from the 
court issuing the citation. ‘Taliaferro, adm’r de bonis non of Thompson v. 
Bassett and wife, &c. 670. 

. It must appear on the record, that the court has jurisdiction, Ibid. 

. The voluntary appearance of the party will not cure the defect. Ibid. 

. Itis no objection toa decree in favor of a legatee, that she is a co-executrix 
of the will—the proceeding is at her instance in the former character only. 
Childress v. Childress. 752. 

See Court, charge of, 3. 

See Guardian and Ward, 1. 

See Legacy and distributive share, 4. 


PARTNERS AND PARTNERSHIP. 


1, Where a note is executed by one partner duting the existence of the firm, 
its effect, prima facie, is to bind all the members, and this prima facie in- 
tendment is not done away by a plea that the note was executed by one of 
the partners for his sule and individual debt. The onus of proof of the con- 
sideration of a promissory note, can not be thrownon the plaintiff by any mode 
of pleading. Jones v. Rives. 11. 

. One of a firm of tavern keepers. has no authority to bind bis co-partner, 
by a note, of which the consideration has no connexion with the business of 
the joint concern ; and the want of such consideration may be shown in de- 
fence to an action, by a bona fide holder of the note. Cockeyv. The Branch 
Bank at Mobile. 175. 

. Asheriff is justified in levying an execution against the goods of one part- 
ner, on the goods belonging to the firm, and in an action of trespass against 
him by the firm, evidence is not admissible to prove that the partnership 
goods were not more than sufficient to satisfy their debts. Moore & Co. v. 
Sample. 319. 

When the sheriff levies on the interest of one partner, he is justified in taking 
exclusive possession of the goods of the firm, until the aid of a court of equi- 
ty is successfully invoked. bid. 

34 
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5. One partner may sue another at law, on a note which the latter gave him 
upon engaging in business, for the payment of a part of the capital stock— 
and Semble, if one partner give the other his note or acceptance for 
value received on the partnership account, an action will Jie on such note 
or bill. Grigsby’s ex’r and ext’x v. Nance. 347. 

Where one of two partners to a writ sued out against the firm, acknowledg- 
ed service of the writ, thus—‘ I hereby acknowledge service of the within 
original writ, waiving copy ; signed, Thomas S. Clark, one of the firm of 
Clark & Law”—Held, that this was not an acknowledgement of service of 
the writ on behalf of the firm. Clark’s adm’rs v. Stoddard, Miller & Co. 
366. 

The voluntary appearance of an administrator, and consent to become a 
party to the suit, is an admission of record that his intestate was served with 
process. Ibid. 

It is competent for partners, upon the dissolution of the partnership, to in- 
vest each other, or any one of their number, with authority to borrow money 
and make notes upon their joint account, in order to pay the debts of the 
firm ; and where such an authority is conferred, the statement of one of 
them, upon obtaining a luan of money, that it was to be applied jn the pay- 
ment of a firm debt, is evidence against the others. Catlin, Peeples & Co. 
v. Gilders, ex’r and ext’x. 536. 

The extent to which partners may pledge the responsibility of each other, is 
not to be determined from the articles of partnership under which they 
associated, but from the character of their dealings, and the manner in which 
they hold themselves out to the world. Ibid. 

S agreed with R to furnish the goods of a mercantile establishment, which 





the latter undertook to sell and receive for his services one half the profits; 
R furnished none of the goods, nor was he liable for any loss: Held, that R 
was not an ostensible partner of S. Shropshire v. Shepperd. 733. 
11. It is not nevessary to join a dormant partner, with an ostensible partner in 
an action against a person who dealt only with the latter. Ibid. 
See Evidence, 32. 


PATENT. 


1. The record of a patent issued by authority of a law of the United States, isa 
public act, and if a second or duplicate patent should issue, it is of as high 
authority, and has the same effect as the original or first patent. Hines v. 
Greenlee and Greenlee. 73. 


See Chancery, 4. 
PERJURY. 
See Indictment, 4, 5. 
PLEADING. 
1. According to the modern practice, oyer is not demandable of a record, un- 


less it be of a deed enrolled, letters of administration, &c. Chiles v. Beal. 
26. 


2. The proper mode of taking advantage of a misrecital of a record in pleading, 
is; by the plea of nul tiel record, concluding with a prayer that the same 
may be inspected by the court. A demurrer in such case, would not avail 
the defendant, because the record misrecited, does not become a part of the 
proceedings in the cause, until it is made such by bill of exceptions. bid. 





INDEX. 811 


‘ 


PLEADING—contTinvuep. 


3. A declaration describing a promissory note as bearing date in November, 
1836, and payable on the Ist day cf March, eighteen hundred and twen. 
ty-nine, meaning thirty nine, must be considered as containing a sufficient 
cause of action, aftera judgment by default. Cater and Greening v. Hun- 
ter, adm’r. 30. 

. . The defendant omitting to plead to such a declaration, thereby admits the 
cause of action as stated, and the damages may be ascertained by the clerk, 
without the intervention of a jury. Ibid. 

- When the suit iscommenced by attachment, it is unnecessary to carry into 
the declaration any of the recitals contained in the bond and affidavit, as these 
have no connexion with the cause of action. Reynolds v. Bell. 57. 

Each count in a declaration is considered as the statement of a distinct 
cause of action, and where all are negatived by plea, the plaintiff is entitled 
to recover, by proving the allegations of either. Maupay v. Holley. 103. 

- The improper addition of a super se assumpsit cannot be reached bya gen- 
eral demurrer where it may be stricken from the declaration, and enough 
remain to constitute a good cause of action; but the introduction of a super 
se assumpsit can not have the effect to change the liability of the defendant, 
or authorise a judgment for a stipulated sum, if it is in reality in the nature 
of a penalty. Williams, use, &c. v. Young. 145. 

. The plaintiff declared on a written contract, made the 9th of July, 1838, to 
teach an English school for that year ; the contract produced, was dated of 
that day, and was a stipulation to teach an English school for one year, with- 
out stating when it began—Held, that the contract given in evidence was 
variant from that declared on, and consequently inadmissible. McLendon v. 
Godfrey. 181. 

. Ifthe plaintiff relies upon an execuse for a failure to perform his contract, he 
must specially allege it in his declaration; but it seems, if he has been pre- 
vented from performance ander such circumstances as entitle him to recover 
as much as he would, had he actually performed his contract, he may allege 
a performance generally. Ibid. 

. A plea, puis darein continuance, is a waiver of, and substitute for all former 
pleas, and must allege matter of defence arising after issue joined. Sadler, 
surviving partner, &c. v. Fisher’s adm’rs. 200. 

- Matter which has arisen pending the suit, but before plea pleaded, is an ori- 
ginal plea, pleadable with other pleas in bar, under the statute which allows 
a defendant to plead several pleas. Ibid. 

- The words “ payment and set-off,” or other brief designation of the defence, 
thougl: signed by the defendant’s counsel, will not be regarded as a plea; un- 
less the plaintiff elects tu treat it assuch. Ibid. 

. When there are several counts to a declaration, a general demurrer to the 
whole can be sustained, only in the event that there is a misjoinder of ac- 
tions if any one of the counts are sufficient. The Bank of Mobile v. Huggins, 
adm’r of Vedder, &c. 206. 

. Whenever a contract includes a bailment, and it is broken by the bailee, 
either case or assumpsit may be brought by the bailor. A count, setting 
out acontract, to perform specific acts, with respect to a note deposited for 
collection, and showing a breach of the contract, is a declaration in assump- 
sit. Ibid. 

. The first count set out a parol contract and breach, and concluded as in case; 
the second count was in assumpsit: Held, on demurrer for a mis-joinder of 
counts, that the conclusion of the first count might be rejected as surplu- 
sage. Pharr & Beck y. Bachelor. 237. 
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16, In an‘action upon a verbal contract, time, in general, forms no material part of 
the issue; therefore une time may be assigned toa given fact and another 
proved. But to tolerate this latitude in pleading, time should be laid under 
a videlicit, and should not be intrinsically impossible, or inconsistent with 
the fact to which it relates. Ibid. 

17. In pleading, the legal effect and identity of the contract should be stated, and 
any variance in this respect, relating to the promise or undertaking, upon 
which the action is founded, or the consideration thereof, will be fatal. 
Ibid. 

18. Where the declaration alleges, that the plaintiff was prevented from perform. 
ing his part of the agreement, either by the refusal of the defendant to per- 
mit him, or by some act or omission on his part, such an allegation is mot 
sustained by proof, that the contract was rescinded by mutual consent, and 
the defendant agreed to pay the plaintiff for his services, &c.; but the modi- 
fied contract should be declared on. Jbid. 

19. A plea that a note or bond was given without any consideration, is good un- 
der our statute. Gilesv. Williams, use, &c. 316. 

20. A plea impeaching the consideration of a bond given for the purchase of 
Jand, which does not show either that the contract has been rescinded, or 
that the purchaser has lost the possession of the land, is bad. Ibid. 

21. A plea alleging that a “‘bond was obtained by fraud, covin and misrepre- 
sentation is bad. Even inthis State, where the consideration of a bond may 
be impeached, the facts which constitute the fraud must be stated. bid. 

22. Where the instrument sued on is executed by one, who professes to be an 
agent, the plaintiff is not required, under our statute, to prove the authority 
of the agent, unless that fact is put in issue by a plea, verified by affidavit. 
The statute applies as well to corporations as to individuals. The Trustees 
of the Gainesville Female Academy v. Brown. 326. 

23. The statute, making the instrument itself, unless questioned by plea, evi- 
dence of the debt or duty for which it was given, there was no necessity on 
the part of the plaintiff, in the absence of such plea, to prove the considera- 
tion, or that the contract was within the scope of the legitimate objects of 
the corporation. Ibid. 

24. Where a defendant demurs and pleads to the entire declaration, the plea be- 
ing posterior in the order of proceeding, operates as a waiver of the demur- 
rer, Grigsby’s ex. and ext’x v. Nance. 347. 

25, To a plea of non claim, it is proper to reply, that the debts sued for were con- 
tracted in the states of Mississippi and Louisiana, as debts contracted out 
of the state are expressly prohibited from the operation of the statute. San- 
ford, adm’r v. Wicks. 369. 

27. Toa plea of plene administravit, it is proper to reply that on a certain day 
before the commencement of the suit, and on divers days between that and 
the day of pleading the plea, defendant had assets in his hands sufficient to 
pay the debt, which he could and ought so to have applied. Ibid. 

98, The plaintiff claimed the slaves in question under a bill of sale which his 
wife’s father had executed and delivered to her, previous to her marriage— 
the defendant claimed the slaves under the will of the father; under the plea 
of the statute of limitations: Held, that it was allowable for the defendant 
to show the nature of the father’s possession, and that it was adverse to the 
claim set up by the plaintiff. Williams v. Haney. 371. 

29. A plea averring that the note in suit was given for an interest in two lots in 
the town of Dadeville—that the lots were in the first instance purchased by 
one W, the condition of the sale to him, being that the title was not to be 
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made until the payment of the purchase money—that W died without mak- 
ing full payment; that with a knowledge of these facts, the plaintiff fraudu- 
lently sold the lots to the defendant, and can not make, or obtain to be made, 
a title therefor; and that the defendant has not now, and never had, posses- 
sion of the lots: Held, to be bad, Ist, because a plea alleging fraud, must 
show in what the fraud consists; and the facts stated in the plea are no evi- 
dence of a fraudulent intention. 2, When the contract is still subsisting, 
it is no defence to an action for the purchase money, that the defendant is 
not in possession of the land. 3, While the contract remains in force, it is 
no defence to an action at law, for the purchase money, that the vendor 
can not make a title, as he is responsible on his covenant for failing to make 
title. Clay, etal.y. Dennis, use, &c. 375. 
When a plea begins as an answer to a part of the declaration, and is in truth 
nothing more, the plaintiff cannot demur, but must take judgment by nil 
dicit, for the part unanswered. But if a plea profess in its commencement 
to answer more than it afterwards answers, and the part unanswered 1s ma- 
terial, and of the gist of the action, the whole plea is bad on general demur- 
rer. Deshler v. Hodges, use, &c. 509. 

30. The real estate of an intestate was sold by commissioners under the order 
of an Orphans’ court, and a note taken from the purchaser; at the same time 
it was agreed between the commissioners and the purchaser, that the note 
should be paid only in proportion to the interest it should afterwards appear 
the intestate had in the land; a suit being brought in equity taascertain the 
intestate’s interest, during its pendency, an action was brought on the note, 
to which the foregoing facts were specially pleaded in bar: Held, that the 
plea was bad on demurrer, and if the matter was available as a defence, it 
should be pleaded in cbatement. McKenzie & Curry v.« McColl, Judge. 
516. 

When nospecial venue is disclosed in an action on a bill of exchange, the 
place of drawing will be inferred, on demurrer, to be that stated in the mar- 
gin of the declaration. Moore v. Bradford. 550. 

The entering of a nolle pros:qui to the last count of a’ declaration, does not 
carry with it the breach of the contract, which is assigned at the end of the 
declaration. Ibid. 

The defendant being sued on the exemplificotion of a judgment, rendered in 
the State of Mississippi, pleaded that he was not a citizen of Mississippi; was 
not there at any time pending the suit, nor was he notified of its pendency 
by the service of process or otherwise, and that he did not appear to, or de- 
fend the same, either personally, by attorney or otherwise: Held, that the 
plea was not bad on demurrer, that if there was any thing in the record 
which would estop the defendant from interposing such a plea, it should 
have been replied. Puckett v. Pope. 552. 

A plea that the defendants were not joint administrator and administratrix, 
is frivolous. Elliott’s adm’x v. Eslava. 568. 

. An estoppel must, in general, be pleaded ; if offered in evidence, the jury 
are not precluded from finding the truth of the case. Ibid. 

Oyer can not be craved of any writing, which is not the foundation of the 
action. The Mayor, &c. of the city of Tuskalbosa v. Lacy, et al. 618, 

. When the condition of a bond is to perform the duties of treasurer, under a 
certain ordinance of a city corporation, and the ordinance is not set out, 
breaches of the condition can not be shown, without averments of the spe- 
cific duties required by the ordinance. Ibid. 

See Practice at Law, 2, 14, 15. 
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See Abatement, 1, 6. 

Sve Contract, 8. 

See Garnishee, 4. 

See Bills of Exchange aud Promissory Notes, 8. 

See Error, and Writ of, 11, 18. 

See Executors and Administrators, 6. 

See Aitachment, 10. 

See Evidence, 31. 

See Indorsement, 3. 

See Corporation and By-Laws, 8. 

See Partners and Partnership, 11. 

oe AT LAW. 

1, The expurgatory oath required by statute [Aikin’s Digest, 283, § 127] to be 
taken by the defendant, before the plaintiff can be required to prove 
the execution of a written instrument, it being the foundation of the suit, 
only revives the common law, so far as to affect the particular case, and 
does not impose on the plaintiff the necessity of proving his case more fully 
than required by the common law. Jones v. Rives. 11. 

. Where anote is executed by one partner during the existence of the firm, its 
effect, prima facie, is to bind all the members, and this prima facie intend. 
ment is not done away by a plea that the note was executed by one of the 
partners for his sole and individual debt. The onus of proof of the conside- 
ration of a promissory note, cannot be thrown on the plaintiff by any mode 
of pleading. Ibid. 

. According to the modern practice, oyer is not demandable of a record, unless 
it be of a deed enrolled, letters of administration, &c Chiles v. Beal. 26. 

- The proper mode of taking advantage of a misrecital of a record in pleading, 
is, by tle plea of nul tiel record, concluding with a prayer that the same 
may be inspected by the court. A demurrer in such case, would not avail 
the defendant, because the record misrecited, does not become a part of the 
proceedings in the cause, until it is made such by billofexceptions. Ibid. 

. A declaration describing a promissary note as bearing date in November, 
1836, and payable on the lst day of March, eighteen hundred and twenty- 
nine, meaning thirty-nine, must be considered as containing a sufficient 
cause of action, after a judgment by default. Cater and Greening v. Hun- 
ter,adm’rs. 30. 

The defendant omitting to plead to such a declaration, thereby admits the 
cause of action as stated, and the damages may be ascertained by the clerk, 
without the intervention of ajury. Ibid. 

- An appearance by the defendant in a suit, commenced by attachment, will 
have the same effect as a waiver, as it would have in a suit commenced in 
the usual mode. Burroughs v. Wright. 43. 

A motion to quash or set aside process, is always addressed to the discretion 
of the court, and thoagh such a metion may be entertained, yet its refusal 
cannot be examined onerror. This court will not examine the refusal of an 
inferior court to quash an attachment. Reynolds v. Bell. 57. 

All the defendants to a cause constitute but one party, and in a civil cause, 
are entitled to but four peremptory challenges. It would therefore be irregu- 
lar to permit a farther peremptory challenge; but, if the cause was tried by 
an impartial jury, such irregularity would not be available on error. Bibb, 
Judge, &c. v. Reid & Hoyt. 88, 

- On a contract, for the payment of eight dollars per acre, rent for a lot of 
ground supposed to contain ten acres, more or less, a final judgment can not 
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be rendered by default for the rent of ten acres, but a writ of inquiry must be 
executed. Driver and Shelly v. Spence. 98. 

. The sheriff returned the writ executed on one defendant; as to the other de- 
fendant, there was an acknowledgment of service indorsed on the process, 
and subscribed with his name, but there was no proof of its genuineness— 
Held, that a judgment by default, against both defendants, was irregular.— 
Ibid. 

. When two persons were garnisheed as co-partners, and appeared and answer. 
ed, and the judgmeht was afterwards rendered against one, as surviving 
partner, this court will presume the necessary proof was made, in the court 
below, of the death of one of the firm. Gaines v. Beirne & McMahon. 114. 

. A promise in writing, by N and A to R, to discharge, pay, and satisfy cer- 
tain debts due by R and A, as partners, is not within the act of 1818, author. 
izing a discontinuance, when the writ is not executed upon all the defendants, 
and therefore, a discontinuance in such case, as to one, is a discontinuance of 
the action. Norwood v. Rossiter. 134. 

. W M declared as “ administrator,” without designating the estate on which 
he had administered, and disclosed as the cause of action, the indorsement 
of a promissory note by the defendant to the plaintiff; upon the cause being 
called for trial, WS P, administrator de bonis non of J G, deceased, was 
made a plaintiff. instead of W M—Held, that the declaration was by W M, 
individually, and the administrator of a third person could not be substitu. 
ted asa plaintiff. Curry & Co®v. Paine, adm’r,&c. 154. 

. Where it is proposed to revive a suit in the name of an administrator as plain. 
tiff, the defendant may require the production of the letters of administration; 
but if he pleads the general issue, he can not require them to be adduced to 
thejury. Ibid. 

. The plaintiff moved tostrke out two of defendant’s pleas, and took issue on 
one; the defendant moved forjudgment on the pleas not replied to; the court 
did not decide upon either of the motions, and the case was tried on the is- 
sue—Held, that as the pleas were not mere nullities, though they were de- 
murrable, the refusal to strike them out, on motion, or to put the plaintiff to 
his demurrer, was an error, under our practice, of which the defendant 
might avail himself. Sadler, surviving partner, &c, v. Fisher’sadm’rs 200. 

. Impertinent matter, foreign to the cause, need not be proved; but Semble, 
an immaterial averment must be proved, where the subject of it is a record, 
a written instrument, or perhaps an express contract, otherwise, there 
might be a variance between the pleading and the proof. Pharr & Beck v. 
Bachelor. 237. 

. Since the passage oi the act of 1839, “to abolish attornies fees in certain 
cases,” it isnot allowable to render a judgment by default at the appearance 
term, without the defendant’s consent. O’Neal v. Garrett, use. &c. 276. 

. Where the plaintiff prevails upon a demurrer to a plea in abatement, the 

judgment is not final, but that the defendant answer over. Cravens & Jus- 
tiss v. Bryant. 278. 
The vath which the act of 23d December, 1837, to obtain the testimony of a 
party to the suit, requires to be made of the materiality of the testimony 
sought to be obtained, may be made by a stranger to the suit, and therefore 
sufficient if made by the attorney of the party. Young v. The adm’rs of 
McLemore. 295. 

. The failure of the defendant to answer interrogatories thus filed, would au- 
thorize a judgment by default against him, and be an admission that the 
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plaintiff was entitled to some damages; but judgment final could not be ren. 
dered without the intervention of a jury, except for nominal damages, in a 
case where the clerk could not compute thedamages. Ibid. 

22. Under the act of 1839, which allows the oath of the plaintiff to be received in 
suits upon accounts not exceeding one hundred dollars, the deposition of the 
plaintiff may be taken, under circumstances that will authorise the taking 
the deposition of any other witness. Moore v. Hatfield & Smith. 442. 

23. A judgment is never arrested for extrinsic matter, not appeariag on the record 
itself. Williamson & Daniel v. The Branch Bank at Montgomery. 504. 

24. Upon the margin of the judgment entry, the suit was stated against the de- 
fendants in the firm name ; the process had been served on one of the defen- 
dants, and he only pleaded; the judgment recites that the parties came by 
their attornies, and the jury were empannelled to try the issue joined— 
Held, that the reasonable inference is, that they only appeared who were 
parties to the issue tried, Catlin, Peeples & Co. v. Gilders, ex’r & ex’rx. 
536, 

25 Where thereare two defendants, only one of whom is served with process, 
and pleads, and the judgment entry recites that the parties came by their at- 
tornies, and thereupon camea jury, &c. it will be intended that they only 
came who had made up an issue to be tried by jury. Puckett v. Pope. 552, 

26. Wherea judgment final, was rendered for the defendant on demurrer to se- 
veral pleas in bar, such a judgment put an end to the suit, and if the cause is 
afterwards tried on the general issue, the judgment will not be reversed for 
anerrorin the exclusion of evidence. Ibid. 

27 A married woman, whose husband has abjured the State, and who since 
that event has traded as a feme sole, and taken notes in her own name, may 
sue for and recover the amount, Arthur & Corprew v, Broadnax 557. 

28. A petition under the act of 1822, by an execator or administrator, for an order 
tosell the real estate of his testator, or intestate, should particularly state 
which of the heirs are of age, and which are infants, or femes covert. The 
heirs of Griffin v, Griffin’s ex’r. 623. 

29. It iscompetent for a court to correct, or set aside an entry at the term at 
which it was made, but this cannot be done at a subsequent term, upon a 
mere allegation that an improper entry had been made by the neglect or in- 
advertence of the clerk. Holloway v. Washington, 668. 

30. The act of February, 1839, “to abolish attornies fees in certain cases,” in- 
hibits the rendition of a judgment in an action brought for the collection of 
money, at the appearance term: unless itbe by express consent, Dupree 
& Hampton v. Smith, 736. 

31. An insafficient writ, ur one which is variant from the declaration, can’t be 
reached byademurrer, oron error. Palmer v. Lesne. 741. 

32, Semble, to authorise the court to adjudge that the discontinuance of a suit as 
to one of several joint defendants, where the case does not come within the 

, act of 1818, isa discontinuance of the action, it is notgpough that the ob- 
jection to the discontinuance is shown by the writalone, Ibid, 

33, A court may, in the exercise of its discretion, award a new trial, but it can- 
not order a non-suit, or discontinuance, upon the ground that the declaration 
is variant from the writ, where the variance is not regularly brought to its 
view by the pleading. Ibid. 

See Evidence, 2. . 

See Error, and Writ of, 1, 2,5, 7, 10, 18, 19, 20. 
See Gaming, 1. 

See Garnishee, 5, 6. 
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See Iniendments and Legal Presumptions, 1, 3, 7,8, 9. 
See Justice of the Peace, 1. 

See Bonds, 4. 

See Right of Property, trial of, 3, 4. 
See Abatement, 3. 

See Contract, 8. 

See Process, 2,4, 8. 

See Judgment and Decree, 8. 

See Pleading, 24. 

See Executors and Administrators, 3. 
See Partners and Partnership, 7. 
See Summary Proceedings, 12. 

See Scire Facias, 4. 

See Statute of Limitations, 1, 3. 
See Amendment, 2,3. 

See Indorsement, 2, 3. 

See Guardian and Ward, 1. 


PRACTICE IN CHANCERY. 


1, Exhibits to a bill may be proved viva toce, at the hearing: Therefore, when 
a cause is submitted for a decree, on the bill, answer and exbibits, and a de- 
cree made thereon, this court will presume that the exhibits were proved 
before the Chancellor. Pierce, et als. y. Prude & Russell. 65. 

. Anorder made upon a bill, intended asa bill of review, which suspends pro- 
ceedings on the decree, in the original cause, ceases to be operative after 
such bill is dismissed for want of equity. Hogan v. Davis and wife. 70. 

. Asa general rule, the answer of one defendant, in a cause in chancery, is 
not evidence against his co-defendant. Taylor v. Roberts. 83. 

. Amatter may be referred to the master, and his report made and confirmed, 
all at the same term of the court. Zbid. 

. Where a bill is improperly dismissed, at the hearing, as to one defendant, 
and a decree rendered against another, the complainant may reverse the or- 
der of dismissal on writ of erzor. Ibid. 

. Ina suit in chancery, in which the corporation of the city of Mobile is de. 
fendant, a service of the subpena on the Mayor of the city would be suffi- 
cient ; but the return of the sheriff, that he had executed it on H. Chamber. 
laine, Mayor of the city of Mobile, is not proof that Chamberlaine is the 
Mayor. Lyon, et els. v. Lorant & Krebs,adm’rs. 151. 

. The facts, as to which a discovery is sought, and the action of the court de. 
manded, must be stated with reasonable certainty and precision, and the al. 
legations be direct and positive, and not uncertain and inconclusive, before 
the defendant can be called on to answer them. Spence v. Duren, et als. 
251. 

. An appeal will not, in general, lie from an interlocutory order in chancery; 
yet ifsuch#in order will finally affect the merits of the case, or deprive the 
party complaining of it, of any benefit he may have at the final hearing, an 

. appeal is allowable. Kennedy’s heirs and ex’rs v. Kennedy’s heirs. 434. 

. Where a decree is rendered, disposing of the entire merits of the controver- 
sy, and @ reference is made to the master to report upon certain matters as 
the basis of the definitive action of the court, it is competent for the chan. ‘ 
cellor to direct a special report to be made upon some particular part of the 
case, and to confirm it, before the master has closed his examination vpon 
the matters referred. bid. 

39 








818 INDEX. 


PRACTICE IN CHANCERY.—conrtinuep. 


10. Where the complainants allege that the contract by which the defendant 
acquired the conveyance of land was founded on a gaming consideration, 
and the defendant denies it in his answer, the allegation may be sustained 
by the testimony of witnesses. Fenno, et al. v. Sayre & Converse. 458. 

- Where a bill for an injunction is not regularly verified by affidavit, and its 
allegations are denied upon information and belief only, the injunction should 
not be unconditionally dissolved for the insufficient verification, Lut the 
chancellor should direct that the complainant, or some one acquainted with 
the facts, should verify the bill in a reasonable time, and default thereof, the 
dissolution be absolute. Calhoun, by her next friend, v. Cozens, etal. 498, 
Where the allegations of the bill for an injunction are positive, but the an- 
swer isa mere denial of them, upon information or belief, the answer does 
not warrant the dissolution of the injunction. Ibid. 

. The prosecution of a writ of errer from a decree of the chancellor, dismis. 
sing a bill, by which a judgment at law had been enjoined, does not rein. 
state the injunction and supersede the issuance of an execution, on the judg- 
ment at law, although a bond be given with sureties for the prosecution of 
such writ of error in double the amount of the judgment at law. Boren, 
et al. v. Chisholm. 513. 

See Chancery, 5, 6, 8,9, 23, 24, 25, 26, 27, 32. 

PRINCIPAL AND AGENT. 

1. When a note is deposited with a Bank for collection, and no special agree. 

ment is made, the contract to be implied, is one of agency; and no other du- 
ties are imposed by law, on a Bank, different from those imposed on any 
other agent. The first duty of an agent, in such a case is, to follow his in- 
structions; if none are given, it is his duty to present the note at the time 
and place fixed for payment; or if no place is designated, to use due dili- 
gence to make a demand; if payment is refused, it is then his duty to give 
immediate notice to his principal, that he may take the measures necessary 
for his own security. These duties are imposed by the general law of a- 
gency ; but others may arise out of local laws; as if damages are given 
on the protest of a note; or if a protest is essential to fix the liabilities of 
other parties. The Bank of Mobile v. Huggins, adm’r of Vedder, &c. 206. 
In the absence of any local custom, it is not incumbent on the agent to no- 
tify the indorsers, unless he js directed by his principal to do so; nor to cause 
the note to be protested, unless this is necessary to fix the liability of other 
parties, or to give his principal some advantage, which, otherwise, the law 
would not accord to him. Ibid. 
An agent, in case of neglect of duty, is liable to nominal damages upon the 
breach of his contract, and if any loss has been sustained by the principal, 
in consequence of the neglect, he is liable to the actual loss incurred, but 
not to any greater extent. Ibid. 

. The discharge of a solvent party to a note, in consequence of an act of ne- 
gligence, by the agent, is not an actual loss, when there are other solvent 
parties, who remain bound to the principal; and it rests with the principal to 
show, before he is entitled to recover the amount of the note as damages, 
that the parties who remain bound to him,.are unable to pay. bid. 

. An agent is not liable for an omission to.notify the indorsers of a note, de- 
posited with him for collection, unless he is instructed to do so ; or unless he 
omits to inform his principal of the default. bid. 

6. When a note is withdrawn by the owner from the Bank, where it was de- 
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1 


posited for collection, the Bank is not discharged from its liability to dama- 
ges, if it has omitted to give notice to the principal, of the non-payment. 
Ibid. 

When a note is deposited with a Bank for collection, and an entry is made 
on the Bank book ofthe depositor, the contract of agency is not waived or 
rescinded, by cancelling the entry in the Bank book. The only effect of 
such a cancellation is, to show that the note has been returned to the depos. 
itor, who is authorised to deal withit as he pleases. Ibid. 

A warehouse-man is an agent of the party storing goods with him merely 
for the purpose of taking care of them, and a notice to him by one who has 
made a contract for them, that he will not receive them, is no notice to the 
seller. Magee v. Billingsley. 680. 


See Evidence, 30, 33. 
See Partners and Partnership, 8. 


PROCESS. 


The acknowledgement of service of process, indorsed thereupon, subscribed 
with the name of the defendant, and attested by the clerk, does not author- 
ise the rendition of a judgment by default, unless the acknowledgement, or 
signature is proved, or admitted in court to be genuine. O’Neal v. Garrett, 
use, &c. 276. 

Quere? Is the failure ‘to discontinue in the primary court, against a defend- 
ant not served with process, objectionable on error, where the judgment is 
only rendered against the party on whom the writ was served. Ibid. 


. Where one of two partners to a writ sued out against the firm, acknowledg- 


~ 
é 


ed service of the writ, thus—‘‘ I hereby acknowledge service of the within 
original writ, waiving copy; signed, Thomas S. Clark, one of the firm of 
Clark & Law”—Held, that this was not an acknowledgement of service of 
the writ on behalf of the firm. Clark’s adm’rs v. Stoddard, Miller & Co. 
366. 


. Where there are several joint executors or administrators within the State, 


all must be served with process, and discontinuance entered as to one, upon 
whom process is not served, will be a discontinuance of the action, Caruth- 
ers & Kinkle v. Mardis’ adm’rs. 599. 


. Process intended to be executed by the coroner should be directed to him 


eo nomine; but where a writ directed to the sheriff is executed by the coro- 
ner, it will be intended, after a judgment by default, that the direction was 
proper, and the process reccived by the sheriff; and as the duties of sheriff, 
in the event of a vacancy in the office, are devolved upon the coroner by 
statute, that the contingency had happened and the process was received by 
the coroner from the sheriff’s office. Adamson v. Parker, et al. 727. 


. Acoroner in discharging the duties of sheriff, may appoint a deputy ; and 


where a writ is returned “executed, H. J. P. cor. by R. E.” the rea sonable 
inference is, that R E was authorised to act forthe coroner. Ibid. 


. Where a writ issues otherwise than prescribed by law, it must be abated on 


the plea of defendant. Ibid. 


8. A writ issued against two defendants, and was returned executed generally, 


but there was another return, certifying that one of the defendants was not 
found ; a second writ, similar to the first, was issued returnable to the next 
term, and executed on the defendant not previously served. Atan adjourn. 
ed term, holden about three months after the second writ was served, a 
judgment was rendered against the defendants by their omission to gainsay 
the action: Held, that the first writ was net exccuted on both the defendants; 
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that the term to which the second was returnable, was the appearance term, 
and thatat which the judgment was rendered was a mere continuation of 
it. Dupree & Hampton v. Smith. 736. 

See Practice at Law, 11, 31, 32, 33. 

See Executors and Administrators, 4, 

See Partners and Partnership, 7. 


. RIGHT OF PROPERTY, TRIAL OF. 


1, Upon a trial of right of property, the claimant cannot question the validity 
of the judgment or regularity of the execution. Harrell v. Floyd and wife. 
16. 

2, Whenever a claim to property levied on, has been interposed in due form, 
the constable is released from damages at the suit of the claimant. Murray, 
adm’rv. Ezell. 148. 

. Where a case, of the trial of the right of property, is removed from a justice 
of the peace to the county or circuit court, on the trial of the appeal, the 
execution is admissible evidence, without producing the judgment. Ibid. 

. Although the claimant of property is inhibited from withdrawing his claim, 
the plaintiff in execution may submit to anon-suit. Ibid. 

. In a case where property levied on is claimed, and after trial is subjected to 
payment of the execution, by the verdict of a jury, which also assesses 
ages for the frivolous claim, it is irregular to render judgment against 

the claimant for the debt, damages and costs, to be levied on the property sub- 
jected; but such a judgment can not be reversed at the instance of the 
claimant, because he is not injuriously affected by the irregularity. Lee v. 
Bryan. 278. 

SALE OF CHATTELS. 


1. It is a general rule of the common law, that by the mere contract of sale, 
the property in the thing sold, passes to the vendee, yet he is not invested 
with a right to the possession, if no credit was agreed upon, until the price 
is paid ortendered. Magee v. Billingley. 679. 

. Where the sale is perfect, the goods are placed at the buyers risk, even be- 
fore delivery, and if they perish without the sellers fault, the purchaser is 
bound to pay the agreed price. Ibid. 

Goods are not transferred to the vendee by the contract of sale, if any mate- 
tial acts remain to be done before delivery, to distinguish them, or ascertain 
their price; or where a sale is made subject to the condition of weighing, 
counting or measuring, the property does not vest in the buyer until the 
goods are weighed, counted or measured. Ibid. 

Upon a sale of goods by sample, there isan implied warranty by the seller 
that the bulk of the commodity is equal in quality to the sample exhibited to 
the buyer; and if it does not correspond, the purchaser may refuse to re- 
ceive it, or if received, he may return it in a reasonable time, allowed for ex- 
amination, and thus rescind the contract.—But if he keep the goods and use 
them as his own after time allowed for inspection, he cannot repudiate the 
purchase, though he may maintain an action for a breach of the implied war- 
ranty. Ibid. 
Where goods are sold by sample, the property passes immediately to the ven. 
dee, if the perfoymance of no act is stipulated by either party as a condition 
precedent, and the loss resulting from their destruction must be borne by 
him, if they were of the quality indicated by the sample; if they were not of 
that quality, their destruction cannot deprive him of the right of repudiating 








INDEX. 821 





SALE OF CHATTELS—continuzp. 


the contract, where a reasonable time had not elapsed for examination, nor 
can it revive that right, if such time had passed previous totheirloss. Ibid. 


. Where a contract is made for sale of eotton stored in a warehouse, and an 


order given to the purchaser, addressed to the warehouse-man, direeting the 
latter to deliver to him the cotton, the prima facie inference is, that the 
seller intended to part with the property and possession tothe buyer. Ibid. 


. An agreement was entered into to purchase an entire crop of cotton, with. 


out reference to quantity, (then in a warehouse where the contract was made) 
at an agreed sum per pound, all of which had been weighed by a public 
weigher within seven days preceding; the price was to be paid when called 
for, within a few days, and an order on the warehouse-man was given to the 
purchaser: Held, that weighing was not annexed by the parties as a term 
of the contract necessary to complete the sale, and the law would not imply 
it in the absence of proof showing it was contemplated, inasmuch as it was 
not necessary to ascertain the aggregate sum to be paid. Ibid. 


See Contract, 15. 
See Principal and Agent, 8. 


SCIRE FACIAS, 


1. Although a scire facias may not have lain at common law, to revive a judg- 
ment in a personal action, where no execution had issued thereon within a 
year and day after its rendition, yet the long continued practice in this State, 
of thus reviving such judgments, before our statute upon this subject, tacitly 
modified the common law. Elliott v. Mayfield and wife. 223. 

- Upon the return of an original scire fucias, “not found,” an ordet was 
made for the issuance of an alias sci. fa.and thereupon, a writ issued in form 


an original, with the words “alias sci fa.” written at its head—Held, that 
it might be regarded as an alias writ; and that the defect was one of form, 
amendable (under the statute) on motion. Ibid. 


. Ascire facias to revive a decree of the Orphans’ court, called upon the de. 


fendant to show cause, why the decree should not be revived. &c. it was 
adjudged that the plaintiffs have execution of the decree, &c.— Held, that 
the order or decree upon the scire facias was unobjectionable. Ibid. 


- The death of the defendant, J. K, was suggested of record, and a scire facias 


directed to issue to his representatives, without naming them, or character- 
izing them as executors or administrators; a sci fa. issued, describing . L. 
W. and W R. H as executors, and was served on them, but they were not for- 
mally made parties. ‘The cause in the margin of the judgment, is thus sta- 
ted—* Robert Geddes & Co. v. Joshua Kennedy’s ex’rs,” and the entry re- 
cites that the parties came by their attornies, and thereupon came a jury, 
&c. the judgment is, that the plaintiffs recover against the defendants, to be 
levied of the goods, &c. of J. K, deceased, in the hands of R. L{WandWR 
H, his executors, to be administered: Held, that the judgment and its re- 


* citals was a waiver of all informality, and equivalent to an express assent to 


be made defendants. Kennedy’s ex’rs v. Geddes & Co. 581. 


sET-OFF. 


1. 


2. 


A debt, to be the subject of a set-off, must be a subsisting demand at the 
time of the commencement of the suit. Cox v.Cooper. 256. 

A surety who pays the debt for which he is bound, after the commencement 
of a suit against him, for the recovery of a debt which he owes in his own 
right, cannot, in such action, set-off the debt thus paid by him, as the sure. 
ty of the plaintiff. bid, 
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SET-OFF—continvep. 

3. When a motion is made, in the mode provided by statute, against a justice of 
the peace, for a refusal to pay over money collected by him, in his official 
capacity, he will not be permitted to set-off costs due to him in other cases, 

- for the payment of which the plaintiff may be liable. Harper v. Howard. 
284 . 


A note made negotiable and payable at Bank, is not subject to off-set in the 
hands of a bona fide indorsee, who has acquired it previous to maturity, al- 
though it has never been negotiated at the Bank where it is made payable. 
McDonald v. Husted. 297. 

See Evidence, 25. 

See Statute of Limitations, 2. 


SHERIFF AND SURETIES. 

1. On a motion against a sheriff, suggesting that by due diligence, the money 
due on an execution could have been made, a traverse of the allegations of 
the suggestion, would be an issue under the statute. Hallett v. Lee and 
others. 28. 

- The sheriff may plead to such a suggestion any matter in excuse or avoid- 
ance, which would negative the allegation of want of proper diligence.— 
Ibid, 

. A plea, which merely states that the execution was levied a short time be- 
fore the return day, a delivery bond taken and returned forfeited, without 
showing a sufficient excuse for the delay, is bad. Ibid. 

- It is the duty of the sheriff to provide himself with a sufficient number of 

~ eumpetent deputies to enable him to execute the mandates of the court with- 
in the time prescribed bylaw. Ibid. 


. The payment of an execution toa sheriff, on the first day of the term of 
the court to which it is returnable, is unauthorised; and if the money is re- 
tained by the sheriff, the plaintiff can not recover of him and his sureties, on 
motion, for the failure to pay it uver, on demand. ‘The Farmers’ Bank of 
Chattahoochie v. Reid, sheriff, &c. and Benson, his surety. 299. 

. Under the act of 1841, “the more.effectually to enforce the performance of 
the duties of sheriffs,” it is not necessary, in a motion against the sureties of 
the sheriff, to show that the sheriff has been notified of the intended motion. 
PVilliamson & Daniel vy. The Branch Bank at Montgomery. 504. 

- In a motion against a,sheriff and his sureties for failing to pay over money 
collected upon an execution, notice to the former is sufficient to authorise a 
judgment against all of them. Reid, sheriff, &c. and his sureties v. The 
Planters’ and Merehants’ Bank of Mobile. 712. 

- In a proceeding against a sheriff and his sureties for failing to pay over mo- 
ney collected on execution, unless it is expressly or impliedly waived, the 
fact of suretyship must appear from the record to have been proved to the 
court. Butif the sureties appear and submit the case to a jury, their sure- 
tyship need not be proved, unless they have denied the execution of the she- 
riff’s bond by plea. Ibid. 

The plea of “not guilty” by the sheriff to the motion against himself and 
sureties, does not relieve the plaintiff from the necessity of proving the sure- 
tyship of the latter in order to charge them. Ibid, 

. Upon a motion by the principal sheriff against his deputy, it is neeessary that 
the record should show that the deputy had one days notice of'the proceed- 
ing against the principal sheriff for the default of the deputy—that a judg- 
ment was obtained against him for such default and-its amount—that he 
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SHERIFF AND SURETIES—continvuep. 
was in fact his deputy, and the others sought to be charged, his sureties.— - 
Stephens, et al. v. Womack. 738. ° 
11. It is not necessary that the liability of the principal sheriff to the plaintiff in 
execution be shewn, nor is any notice to the deputy and his sureties neces. 
sary of the intended motion of the principal sheriff against them. Ibid. 
See Partners and Partnership, 3. 
See Constitutional Law, 5. 
See Lien, 5, 6. 
STATUTES. 


1. The oath which the act of 23d December, 1837, to obtain the testimony of a 
party to the suit, requires to be made of the materiality of the testimony 
sought to be obtained, may be made by a stranger to the suit, and therefore 
sufficient if made by the attorney of the party. Young v. The adm’rs of 
McLemore. 295. 

2. Where two statutes are so repugnant to each other that they can not stand 

gether, the latter will repeal the former; but so far as they can consist to. 
gether, they should be sustained, as the law docs not favor a repeal by im. 
plication. Kinney v. Mallory. 626. 

3. The act of February, 1839, “to abolish attornies fees in certain cases,” in. 
hibits the rendition of a judgment in anaction brought for the collection of 
money, at the appearance term: unless itbe by express consent, Dupree 
& Hampton v. Smith, 736. 

See Deposition, 3. 

See Evidence, 25. 

See Bonds, 3, 8, 9. 

See Legacy and Distributive Share, 4. 


SUMMARY PROCEEDINGS. 


1. On a motion against a sheriff, suggesting that by due diligence, the money 
due on an execution could have been made, a traverse of the allegation of 
the suggestion, would be an issue under the statute. Hallett v. Lee and 
others. 28. 

. The sheriff may plead to such a suggestion any matter in excuse or avoid- 
ance, which would negative the allegation of want of proper diligence.— 
Ibid. 

. A plea, which merely states that the execution was levied a short time be- 
fore the return day, a delivery bond taken and returned forfeited, without 
showing a sufficient excuse for the delay, is bad. Ibid. 

. It is the duty of the sheriff to provide himself with a sufficient number of 
competent deputies to enable him to execute the mandates of the court with. 
in the time prescribed by law. Ibid. 

- Where the penalty against a constable, for failing to return an execution, was 
theramount of the judgment, and for failing to pay over the money on de- 
mand, after satisfaction of the execution, was the amount of the judgment, 
and ten per centum per month damages—Held, that as the latter included 
the former, the insertion of both in the notice, for the motion, could not be 
objected to, afiera verdict finding all the allegations true, but would have 
been a valid objection to the motion, if it had not been waived by taking is- 
sue on the facts. Morgan, Mann and Ball v. Billings. 172. 

. The penalty of ten per cent. per month, on the amount of the judgment, 
against a constable, for failing to pay over money made by him on an execu. 
tion, can be computed only from the time of the demand made. Ibid. 
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7. When a motion is made, in the mode provided by statute, against a justice 
of the peace, for a refusal to pay cver money collected by him, in his official 
capacity, he will not be permitted to set-off costs due to him in other cases, 
for the payment of which the plaintiff may be liable. Harper v. Howard. 
284. - 

8. When a statute gives a summary femedy, by motion, and is silent with re: 
spect to the notice to be given to the defendant, he is entitled to reasonable 
notice. To support a judgment in such a case, it must affirmatively appeat 
that such notice was given, and such notice will not be inferred from a state: 
ment on the record, that the parties came by their attornies. Brown, et al. 
v. Wheeler. 287. 

9. In the summary proceeding given by statute, in favor of a security against 
his principal, to recover money paid on a judgment, it is necessary to connect 
the instrument, by which the security was bound, with the judgment paid 
by him. Ibid. 

10. In such a case, if judgment is rendered for interest on the sum paid, @e re’ 
cord mast show the time when the security paid the debt, if the liability is 
not ascertained by verdict. Ibid. 

il. Query—Whether any summary proceeding can be had under the act of 1821, 
by the surety to a writ of error bond, when the judgment 1s rendered against 
him in the supreme court, inasmuch as the motion is to be made in the court 
where the judgment wasrendered. Ibid. 

12. Upon a motion to the court to direct the application of money in the hands 

: of the sheriff, if there is no controversy about the facts, there is no necessity 
for impannelling a jury. Pickard, et als. y. Peters, use, &c. 493. 

See Bank, 1, 2, 3. 





See Jurisdiction, 2. 
See Executors and Administrators, 3. 
See Sheriff and Sureties, 6. 


SUPERSEDEAS. 


1. Where an execution is unauthorised by the judgment, a supersedeas is thé 
proper remedy, or when the court, from which it issued, is in session, a mo- 
tion to quash will be entertained. Crenshaw, guardian, &c. v. Hardy. — 
653. 

2. A supersedeas is not grantable to suspend or arrest an execution, upon an 
allegation which is not sustained by the record. Holloway v. Washing- 
ton. 668. 

3. The act of the Legislature which confers upon Judges of the county court 
within their respective counties, power concurrent with the Judges of the 
circuit court, to grant writs of certiorari and supersedeas, does not author- 
ise a Judge of the former court to supersede an execution issued by a justice 
of the peace, unless the supersedeas issue as ancillary to a certiorari which 
removes the cause from the justice, fora trial de novo. Gray, et @l. v. 
Dennis. 716. 


SURETY. 


1, A surety paying a debt, stands in the place of the creditor, and is entitled tv 
the benefit of all securities which the creditor had for the payment of his 
debt. But he can not assert a lien, in virtue of the instrument on which he 

. is surety, as that becomes functus officio, by the payment of the debt secur- 
ed by it. Foster v. The Trustees of the Atheneum. 302. 

2. Asurety of a vendee, who is compelled to pay the purchase money, has no 

lien in equity upon the land. Ibid. 
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3. A number of gentlemen associated themselves togethér, to establish a female 
school, of which one W was the nominal head; and purchased a house for 
the contemplated school, of D, at the price of six thousand dollars ; of which 
sum two thousand dollars was paid down, in the funds of the association, 
and the residue secured, to be paid by two bills of exchange, drawn by one L 
on W, and by him accepted. The bills were payable to, and endorsed by one 
Hi to F, by him to RS F, and by him to D, the vendor of the land, who there. 
upon conveyed the premises to W. ‘The company were afterwards incorpo. 
rated, and the first bill which fell due, was paid with the funds of the corpo- 
ration. Afterwards, W conveyed the property to the corporation, taking 
from four persons, (I being one) who describe themselves as trustees of the. 
corporation, a covenant to indemnify him from liability on his acceptance 
of the last bill of exchange. F was sued on the bill as endorser, and com. 
pelled to pay it, and filed his bill asserting a lien in equity, on the house pur- 
chased from D, to the extent of the sum paid by him, in preference to cer- 
tain creditors of the corporation, who had obtained from it a deed of trust on 
the house, with notice of his lien: Held, First, that F was a mere surety for 
the corporation, and that the payment by him of a part of the purchase mo- 
ney, gave him no lien on the land. Second. That neither D nor W had 
any lien in equity, on the land to which F could be subrogated,—admitting 
he had such a right—That D had no such lien, because he had taken the se- 
curity of two persons for the payment of a part of the purchase money who 
were not members of the corporation ; and that although W could not have 
been compelled to make title to the company until they had paid the purchase 
money for which he was bound, he had voluntarily relinquished this advan- 
tage, on being indemnified by F and others, and could not be permitted af- 
terwards toassert it. Ibid. 

. A confession of judgment by the principal debtor, in favor of the creditor, 

and stay of execution by him until the next term of the court, without the 
knowledge or consent of the surety, is not such a giving day of payment as 
will exonerate the surety from liability to the crrditor. Fletcher v. Gam. 
ble. 335. 
A surety in a promissory note, which the principal had also secured by a 
mortgage on realestate, gave notice tothe mortgagee to proceed forthwith 
on the mortgage, or require another surety in his stead: at the time the no. 
tice was given, the mortgaged premises were of value sufficient to pay the 
debt, but when sold eighteen months afterwards, they had depreciated in 
value, and fell short of paying it fifty per cent. or more—Held, that the 
surety could not, by notice, require the creditor to proceed upon the mort- 
gage, that being a security collateral to his contract to pay; and that the 
creditor had his election to proceed on the note or mortgage, but might have 
been required to sue on the note. The Branch of the Bank of the State of Ala- 
bama at Montgomery v. Perdue. 409. 

. A surety for the payment of the purchase money of land, may be entitled to 
subrogation of the vendor’s mortgage, in case of payment, but when this js 
conceded, it will not warrant him in resisting payment, on the ground that 
he can not have relief under the mortgage, unless the vendor relieves a prior 
jncumbrance created by himself. A surety is bound in the same manner 
and to the same extent as his principal, and if the latter is satisfied with the 
purchase, it ean not be rescinded by the surety for a defect in the security af- 
forded by the title executed. Lyon v. Leavitt, etal. 430. 

. It is no defence te the surety in a forth.coming bond, that the property levied 
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8 A creditor cannot be compelled to exhaust his remedy against the principal 
debtor before he resorts to the surety, unless under peculiar circumstances, 
rendering it proper that a court of chancery should interfere. Abercrombie 
v. Knox, Snodgrass, et als. and cross bill of Riddle v, Abercombie and oth. 
ers. 728. , 

Bee Set-off, 2. 
‘ Bee Summary Proceedings, 11, 
See Contract, 1, 2. 
See Delivery Bond, 1. 
See Execution and Writ of, 7, 10. 
See Executors om istrators, 10, 
TITLES TO LANDS SOUTH OF LATITUDE 31. 

1, All grants of any portion of the lands ceded to the United States by the Trea. 
ty of Paris of 1803, subsequently to the Treaty of St. Ildefonso, of 1800, ex. 
cepting such as were made to actual settlers, previous to the 20th of Decem- 
ber of 1803,are null and void. Doe, ex dem. Pollard’s heirs v. Files. 47. 

2. Congress does not possess the constitutional power to grant the shore of the 
navigable waters within this State; and the fact that the grantee had an in. 
operative Spanish grant for ‘he same, cannot legalize the act of Congress. 
Ibid. 


TROVER. 
See Action, 2. 
TRUST AND TRUSTEE. 
1. Trustees are responsible for their own acts, and not for the acts of each other, 


unless they have made some agreement, by which they have expressly agreed 
to be bound for each other; or have, by their own voluntary co-operation, of 
connivance, enable each other to accomplish some known object in violation 
of the trust. Taylor v. Roberts. 83. 

2. Ifone purchase lands with his own money, in the name of another, a trust 
will, in gencral, result in favor of him who advances the money; but this pre- 
sumption may be repelled, by the circumstances of the case, and is confined 
to those cases where the moncy is advanced at the time of the purchase.—~ 
Foster v. The Trustees of the Atheneum. 302. 

See Mortgage, 3, 4, 5. 
USURY. 

1, When a note is made for the purpose of being sold by the payee, at a greater 
discount than the legal rate of interest, and is sold to one who is ignorant 
of the purposes for which the note was made, the latter is not chargeable 
with usury; and although the note in his hands would be liable to be sealed 
to the amount paid for it, as having no other consideration to support it, yet 
if the parties subsequently give a new note, the defence arising out of the 
consideration can not be made, as it is equivalent toa new promise to pry, 
without disclosing the defect in the consideration. Cameron and Johnson 
v. Nall. 158. 

Usury is a defence personal to the party agreeing to pay it, or those who 
stand in his place as representatives. Fenno, et al. v. Sayre & Converse. 
The statutes against usury were intended for the benefit of the borrower; 
they confer a personal privilege on him, which he may waive, and if he does, 
no one else can take advantage of them. Cook & Kornegayv- Dyer. 643. 
4. Dheld a deed of trust of C, on land and slaves, more than sufficient to satis- 
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USURY—c ontinuep. 
fy a debt due from C, but consisting entirely of usurious interest. C. & K. 
had also a deed of trust on the same property, to secure to them a debt due 
from C. but subsequent in point of time to the deed of D. By an arrange- 
ment entered into by all the parties, C & K accepted a bill of exchange drawn 
on them by C in favor of D, on condition that D should enter satisfaction on 
the record of his deed of trust, which he accordingly did; andC & Kesold the 
property conveyed thereby, and appropriated it to the payment, in part, of 
thejr debt due from C.—Held, that in a suit by D against C & K, om their 
acceptance, they could not set up the usury in the transaction between D 
&C, to defeat the action. Ibid. 

VENDOR AND VENDEE. 

1. Chancery will not enforce the specific performance of a eontract for the sale 
of lands, where it appears from the allegations of the bill, that the vendor has 
no title; for such a decree would be to compel the performance of an unlaw- 
fulact. Fitzpatrick, et al. Featherstone and McDougald. 40. 
A contract for the purchase of land, will not be rescinded, where the pur- 
chaser does not offer to return the land to the vendor; and a bill which alle- 
ges the inability of the vendor to make title, but declares the willingnéss of 
the vendee to pay the purchase money, upon receiving a complete title, does 
not authorise a decree to rescind the contract. Ibid. 
The vendor of land, has a lien, in equity, on the land sold for the unpaid 
purchase money, where he has not taken personal security for its payment, 
or a distinct collateral security as a pledge or mortgage. Foster v. The 
Trustees of the Atheneum. 302. 
L purchased from K a lot of land on a credit of one, two and three years, 
with notice of a mortgage, taking from K a bond for title, on the payment of 
the purchase money, and with a stipulation that his notes could be satisfied 
in the notes of solvent men—L afterwards sold to 8S, without disclosing the 
fact of the mortgage, but without any practice to conceal it, and assigned to 
him the title bond of K. By an agreement between all the parties, S exe- 
cuted his note in lieu of the notes of L, which were received by K; 8 took 
possession, and on the falling due of the first of his notes, tendered the amount 
and offered to pay any part of the first note of L unpaid, and demanded a 
title; and on the declaration of K, of his inability, because of the unsatisfied 
mortgage, S offered to leave the premises in the condition he found it; and 
to rescind the contract, which not being acceded to by K, he abandoned the 
possession—Held, 1, That the mere silence of L, of the existence of the 
mortgage, was not a fraudulent concealment, as S knew that the title was not 
in L, but in K. and by ordinary diligence could have ascertained the true state ° 
of the title. 2, That the substitution of the notes of S for those of L, was 
not evidence of a change of the original contract. 3, That as the notes for the 
purchase money were payable in the notes of solvent men, title could not be 
demanded until the last note fell due. 4, Whether the title could be de- 
manded from the vendor until the solvency of the makers of the notes was 
astertained by payment.—Quere? Steele v. Kinkle & Lehr. 352, 
When the vendor of land fraudulently induces the vendee to purchase, by 
showing him lands of a superior quality, which are purchased, and after- 
wards lands of inferior quality are conveyed, the vendee cannot make a de- 
fence at law, when sued for the purchasc money. His relief is in equity, 
which can render complete justice to each party, by rescinding the contract, 
or allowing compensation. Calloway v. McElroy & Flantiagin. 406. 

&, The interest which the purchaser of land acquires, who has paid part of the 
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VENDOR AND VENDEE—continvep. 
purchase money, and taken a bond to convey the title upon the payment of 
the residue, may be sold or mortgaged ; but the sub-purchaser, or mortgagee 
will take it subject to the equitable lien of the fitst vendor. Fenno, et al. 
v. Sayre & Converse. 458. 
A derivative purchaser without notice, cannot be affected by a notice to his 
immediate vendor; and if he purchases with notiee he may protect himself by 
the want of notice in such vendor. So, although a purchase founded on a 
gaming consideration is void as between the parties, or in favor of a bona 
fide purchaser -without notice, yet if a third person become the purchaser 
from the winner for 2 valuable consideration, without notice of the manner 
in which he became the proprietor, the title of such purson will be valid. 
Ibid, 
. Where a conveyance of land was induced by money lost at gaming, and al- 
80 cash paid, although the contract is void, yet equity and moral justice re- 
i should be reimbursed the cash paid, before his title 
or of a prior incumbrancer who was not in possession 
‘was not registered. Ibid. 





See Chancery, 11, 12. 

See Fraud, 1. 

See Surety, 6. 

See Deed and Registration of, 1. 


VERDICT. 


1. A suit having been commenced by three persons to recover a tract of land, 
and one dying pending the suit, it was continued in the name of the survi- 
vors. The jury found a verdict in their favor “ for two undivided thirds of 
the land, in the declaration mentioned,” and assessed damages “ by reason 
of the detention of the premises in the declaration mentioned:” Held, that 
& proper construction of the verdict was, that the damages were assessed 
for the detention of two.thirds of the land sued for, and not for the detention 
of the entire tract. Hines v. Greenlee and Greenlee. 73. 

- ‘Two persons were joined as defendants, who pleaded the general issue ; and 
thereupon a verdict was returned as follows: ‘‘ We, the jury, find the issue 
in favor of the defendant”—Held, that the reasonable intendment is, that 
“defendant” was unintentionally used for defendants, and the verdict is de. 
cisive of the case. Porter v. Cotney and Cotney. 314. 

See Evidence, 34. 

See Intendments and Legal Presumptives, 9. 

WILL, AND PROBATE OF. 

1. Semble, the declarations of a father made simultaneously with the execution 
ofa deed of gift toa daughter, that the deed was his will; it would save him 
the trouble of making a will; he was to enjoy the property during his life, &c. 
—when coupled with the fact, that he was an habitual drunkard, of but ordi- 
nary understanding; and that the deed divested him of the present right of 
possession of all his estate, both real and personal, satisfactorily show, that 
he was ignorant of the legal effect of what he did, and that he supposed he 
was executing a testamentary paper. And aneedexecuted under such cir- 
eumstances, may be set aside, on the ground of surprise. Gibson, et al. v. 
Carson’s adm’r. 421. 

See Legacy and distributive share, 3. 


WITNESS. 
1. It is no objection toa prilncss that he married the widow of a co-executor of 
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WITNESS—continvep. 
the claimant, on a trial of right of property, unless it be shown that her former 
husband wasted the estate of his testator, and that the witness obtained by 
the marriage, an estate chargeable with such devastavit. Harrell v. Floyd 
and Wife. 16, 

2, A witness may look at a memorandym which he has made of facts, for the 
purpose of refreshing his memory, but must afterwards be able to swear from 
his recollection of the facts, distinct from the memorandum. Vastbinder v. 
Metcalf. 100. 

8. Ifa witness believe in the existence of a God, who will punish falsehood, even 
in this life, he is a competent witness, although he may not believe in a fature 
state of rewardsand punishment. Porter v. Cotney andCotney. 314. 

4, One not a physician, can not be called on as a witness, to express his opinion 
of the value of medical services rendered to a sick person. Nor will it make 
any difference, thata competent witness had previously, in his hearing, ex- 
pressed his opinion of the value of the services rendered. Mock v. Kelly.— 
387. Z 

See Evidence, 4, 23, 24, 30. 
&ee Executors and Administrators, 14. 











